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PROCEEDINGS
9:00 am.

MS. SPIELER: Okay. Let'sget sarted. Why don’t we begin by
having everyone introduce themselves around the table; who they are, where they are
from.

MS. POST: Iris Pogt, Attorney.

MR. MARTINEZ: Len Martinez, Kaiser-Hill.

MR. MARKOWITZ: Steve Markowitz, Queens College.

MS. MUELLER: Kathryn Mueler with the State of Colorado.

MR. OLSEN: Mark Olsen.

MS. SPIELER: | am Emily Spieler, Northeastern University School of
Law.

MS. HATHELD: Vikki Hatfield, community representetive on the
committee.

MR. WAGNER: Gregory Wagner. | work at the Nationd Indtitute for
Occupationa Safety and Hedth, but | do not represent NIOSH at this meeting. | am
herein an individud capacity.

MR. BODEN: I’'m Les Boden. I’'m from Boston Univerdty and | am
not here representing the Universty.

MR. BURTON: John Burton, Rutgers University and | am here
representing the University.

MR. ELISBURG: I'm Don Elisburg. I’'m an atorney representing the
building congtruction trades.

MR. STOLLER: Ken Stoller. | handle workers' compensation issues
for the American Insurance Association.

MR. MICHAELS: David Micheels. | am aconsultant to the
Department of Labor.
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MR. TURCIC: Pete Turcic, Director of the program for the
Department of Labor.

MS. RABINOWITZ: Mandy Rabinowitz. I’'m herein behdf of PACE
International.

MS. ZACCARO: I'm Mary Jo Zacchero, Department of Energy.

Mr. GOLDSMITH: I’'m Bob Goldsmith, Assstant Manager for Safety
Programs, DOE.

MR. CARY: Steve Cary, Department of Energy.

MR. KINDRICK: Alan Kindrick, Department of Energy.

MR. CUTSHAW: Rick Cutshaw, SPAWAR ITC.

MS. KEATING: Office of Worker Advocacy. Designated Federa
Officer for the meeting.

MS. SPIELER: There are two matters before we go into the agenda.

MS. COOK: Emily, who do we have on the phone?

MS. SPIELER: The phone. I'm sorry. Ricky and Jeannie, are you
there? Identify yoursaves, please.

MS. CISCO: Yes. Jeannie Cisco, Portsmouth Uranium Enrichment
Hant.

MS. SPIELER: Is Rick on the phone?

(No response))

Two items that weren't on the agenda that | just want to note.

Firg of dl, we didn't have gpprova of minutes from the last meeting on
the agenda. And actualy, there were a number of things that were pointed out to me
that were missing from those minutes, so we' re going to postpone the gpprova of those
minutes for today.

And the other thing was that | noticed in the materids that were sent out
that we had talked about having someone come in today and lead a discussion of the
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ethica issues, and | guess we forgot to make those arrangements.

MS. KEATING: | wastrying to make an arrangement for that and it
just didn’t -- I'll arrange that for the next meeting.

MS. SPIELER: Okay.

MS. COOK: | think maybe what we can do is get something written
up to send to everyone, too, because | don’'t want to wait any longer. Why don't we
try to do that.

MS. SPIELER: Okay.

Assigant Secretary Cook, | think | can turn this over to you for your
initia opening remarks.

MS. COOK: Terrific. Thank you.

| started writing up notes last night to make sure | didn’t forget
anything, and it got long, so let me try to do thisvery quickly.

Much has happened since our last meeting, asyou al know. Some of
you have been actively involved in that. | told Len | was going to talk about him at this
meeting, a thisintroduction, because he' s been actively involved, as many others have.

Asyou know, our rule went into effect in September. That was very
exciting for us. Itisdradgticdly different than where it was even last January in some of
the ways that we re going to go about implementing it.

For ingtance, not doing any kind of pre-screening of State criteriafor
any specific state opened up alot of things that we had to do differently.

In any case, we' re very pleased to findly get the rule in place and to get
moving.

Steve' s going to talk more about where we are in our program
implementation but there' sjust a couple of things | wanted to point out. And one of
them iswhen you look at the MOAs that we needed to have in place with the states, 15
states control maybe 99.7 percent of dl of our clamstha we have. And in fact, of
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those 15 states we have 10 agreementsin place. One, the negotiations are complete
and ready. The paper’sin the mail; and four othersthat we re till negotiating on.

So what that meansis we' re up and ready to go for most of the claims
that we have in place, and that’ s very encouraging.

The dtate agreements -- | think you have them in our packet. All the
date agreementsthat are in place are in your packet. You'll seethat there's some
variaions sate-to-gate based on how things work in their state.

For ingance, Alaska wants to know immediately when we get a
positive finding. Whether we have an indication from someone that they want to go
ahead and file or not, they want to know immediately. Those sorts of things.

But I'm very pleased at how quickly how that’sgone. And Kate's
worked very hard to make that happen.

Let mejust tell you alittle bit what I’ ve been up to. I've done alot of
vigtsto gtes because, asyou dl know, thisis very, very complicated. Since Junel’ve
been to six different Sites. I’ ve got three more going in November. Since February,
actudly, I’ ve visted seven of the 10 resource centers and three more of those to go.
Trying to get to dl of them.

Two weeks ago | was in Alaskataking to folksthere. The
complications are things like talking to the workersin Alaska | thought that was pretty
graightforward. And yet awoman raised her hand and said why do | haveto havea
dose recondruction. Thisis after the meeting had been ongoing for about an hour.
And | sad, wel, where did you work. And she said Rocky Hats.

S0, | sad, you may live in Alaska now but the rulesfor you are
different than the rules for the Amchitka workers because they' re a specia exposure
cohort. And soit’s4till confusing to folks, where they live versus where they works.
And especidly those people that worked at multiple Stes.

Thisweek I'm going to Missouri. That'savery difficult Stuation for us
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7
because we have facilities there that were both DOE facilities for which -- they fit into a
certain category; contractors and subcontractors. There are others which were not a
DOE facility but we went in and did the clean-up, so then they qudified asa DOE
facility for the part when we did the clean-up, and then dso the AWES. Sothere's
different pots that different peoplefit into.

So hopefully we can spend some quality time there with the workers
there in describing their specific Stuations and how they fit in.

| wanted to show you -- let’s see. We do have an overhead.

While I'm talking, Allen, why don't you put the flow chart up.

This chart that Allen is going to put up on the overhead isthe chart that
| use most frequently and it seemsto help folks. We' Il make sure you dl get a copy of
that.

It shows them when they comein. And thisiswhat we work with
when we talk -- with us and DOL and HHS, when we dl talk about how thingsfit in.
It's nice and color coded so they know who does what part. But it shows on the left-
hand side people that come in with beryllium disease, radiation, a cancers and sarcoss,
how that goes through; where DOE fitsinto that. And the othersthat are going in for
other illnesses caused by toxic substances, but also the folks that come over there to
help with state workers comp.

So this chart usudly iswhat | leave up the whole time we' re talking on
how things go; who goes where; and which parts -- where their claims st and who has
to intervene with who inthis. Thisseemsto hep alot.

WEe re going to try to get some larger copies of thisto make sure these
arein our resources centers and that these arein dl the offices of al of our contractors
and federd Sites so that people can easily explain where things are in the process.

Maor questions | get, just to give you afed for what people are
asking. Thingslike why do | need a dose recongtruction. The confusion about the state
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you live in versus the state you worked in, where your last injurious employment was.
That sort of thing. Those kinds of questions.

Why did | get turned down. At Rocky Flats | had workers holding
letters -- and our rule wasn't even in effect yet -- saying I’ ve been turned down by
DOE. And| palitdy explain to them that Pete can't turn them down. Only | can turn
them down for DOE. And it was aletter from DOL that said you don't fit into the
categories that go for us.

So again, it'salot of explaining to folks on how this al works and how
they fitin.

And why am | not covered. We 4till get questions from people who
have had exposures but are not ill but are worried they may becomeill and how do they
fitin and is there asunset on thiswhole thing. That kind of question.

So those are kind of the mgjor things that are going on. It'sthe logigtics
Suff.

And reminding them, as dl of us need to remember, the clamsthat are
coming through, the clams that we re doing, are the ones that are the one to three
percent for state workers comp that weren't successful in the norma course of
business. So these are the hard ones. They're difficult. They’re multiple Sites and
multiple exposuresto alot of different kinds of things. And so these are the hardest of
the hardest. And we re going to help people to get through this and try to reduce the
frustration on everybody’s part.

Okay. The pogtion of the Director of the Office of Worker Advocacy.
I'll just tell you that we advertise. We advertise broadly. We' re advertiang again. We
redly didn’t get gpplications, dthough you al helped us with some names. Some of
those people were not necessarily interested after we went to talk to them. We're ill
working very hard.

In the meantime, it’s not stopping us from doing work, and Steve's
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doing afine job on getting us into a production mode here, but till we il could use
some suggestions or give us some leads on people who might be interest in that position
of Director.

My boss, the Under Secretary, Bob Card, suggested we need a FedEx
guy, someone who knows how to do production. And that redlly iswhere we are.

We rein aproduction mode. We'rein a Stuation where we need to look at continuous
improvement in making sure that we have policies and processes in place to get us
going.

So, asenior scientist or world-renowned physician may not be redlly
what we' re looking for. We re looking for someone who's redly going to get cdlaims
through and get things moving. And that’s where we' re headed.

About where we are with our clams. Again, we got alot of casefiles
in. Redly defining which of those case files are clams for the DOE part of this
assistance with state workers comp.  The numbers are running around 12,000 thet are
requests for assistance files for state workers comp.  Although we have alot of things
on our books that are files, they aren’t necessarily for state workers comp.

At one point we were just collecting files on anybody that applied, but
many of those were just DOL typefiles. And of those, over 6,000 of those 12,000 are
in the process, just to tell you where we are.

They'rein the processin avariety of ways. We ve got over 4,000
letters out to folks asking for a generic medica reease for, for instance, because early
on the medical releases were for a specific doctor or a specific piece of information.
We need those generic release forms on alot of those that we' re finding were not there.

WE ve gone ahead and processed every place we could find a case
that is not digible, the AWES or the people who have exposure but are not claming
they have any illnesswhatsoever. We ve sent out over 950 indigible lettersto let those
people know where they stand. Over 600 requests for datato field offices. So those
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10
letters are there.

We do have -- and I’'ll get more into metric in alittle bit, but we do
have time frames on those. For instance, the OPS offices have 60 daysto get forms
and information back. That sort of thing. And I'll get to some of those kinds of metrics
and how we re moving forward.

But asyou dl know, there are alot of things that have to happen before
things go to a physicians pand. There' s only been about a haf a dozen cases a
physicians pands. Those physicians pands are up and working.

And the firgt batch that were there, their 30 days ran out this weekend.
So | don't know whether we got answers back from them or not. But | will tell you
that is one of those things we need to measure; how many make the 30 days.

These were Smple cases. | want to make sure that our physicians
understand that we would like them to do them sooner than 30 days, not wait until the
night before your homework isdue. But it's going to take us some work in talking to
the physcians panels.

While I’'m on that subject, | will tell you that this Friday I’'m going to a
meeting that' s actudly herein Bdtimore. It'sthe nationd meeting of occupationd
medicd physcians. And conveniently, they're having their meeting here thisyear. And
I’m going to go there and talk to them about this program.

NIOSH will be there and hopefully we can encourage some of these
folksto take an interest. And maybe NIOSH could pick up some more physicians.
I’ve asked them for many more. And hopefully by explaining to these folks what thisis
al about it will pesk their interest and they’ |l want to come play with this.

| don't think they’re going to want to come play with us because we
pay sowel but | do think if | were somebody in that field and | saw a program like this
ongoing, | would seen an opportunity to redly learn alot more about my field because
we probably have the widest range of kinds of exposures. And the kind of datathat’s
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11
going to come out of this, hopefully they’ll be interested in looking at these cases and
looking at thisinformation and want to join up.

o, it'sahbit of me providing information and NIOSH doing some
recruiting this Friday. And hopefully thet will help.

In addition to that, tomorrow morning I’ m meeting with the OC MED
doctors around our complex and talking to those doctors, too. My message to those
doctorsisto help them get in a proactive mode; to help them be more active in taking
the information that see when they’ re looking at their workforce and feed that into the
line management within their workforce and help be more proactive in dlowing usto
protect the hedlth and safety of our workers.

| think our OC MED doctors see things that we could do something
about or see trends that we don't always take advantage of. And that’swhat I’m going
to talk to them about tomorrow.

The processto assist daimants after we receive a postive finding. This
isaso acomplicated subject. | think | told you the last time but | will tell you again.

I’ ve been working very closdy with the other Assstant Secretaries and they’ ve been
talking to their field operations. That process where if we get a positive finding then we
go, and | go to those offices here a headquarters. And the NNSA actudly is our
poster child for this that we're setting up. And Steve will talk alittle bit more about
that, setting up the process, how NNSA is going to do it, how they will notify their field
office, their contract officer will notify their contractor. That short of flow down. How
that' s going to work.

It's basically following the people who actudly have the money, have
the money chain, have the line respongbilities. And we' re getting very close to putting
that in place.

VOICE: What does that abbreviation stand for again?

MS. COOK: NNSA? Nationa Nuclear Security Agency. It'sapart
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12
of DOE. It'sasemi-autonomous part of DOE. It sthe part that does al the wegpons
type. So dl those facilitiesthat are -- you know, Pantex, Los Alamos. Those kinds of
facilities report up through that chain. And there is an Undersecretary therewho is
acting a this point, Lenton Brooks. And heisvery proactivein this and very interested
in thisflow working very well.

In some of our state agreements, like Alaska, as| said, they want to be
notified right up front, too. So ther€’ s some variation depending on the Sate,
depending on which program office. Soit’snot aone szefitsal, but we'll have an
overal framework that then we tweak depending on what the site is and what program
a headquartersit is. But we want to make sure that we don’t get stopped along the
route.

|, EH, can't direct acontractor in the field. | don't hold their contract
to do something but | do know who does hold that contract. | do know how to reach
out and touch them. And so those are getting findized.

Significant progress is dso being made, but | won't tell that we re there
yet, in deciding on how you get paid. | will tel you that we' ve been very, very pleased
a getting Ste by site and looking a what the mechaniams are for getting people paid.

Asyou know, there was some estimate early on that maybe hdf the
clamants -- you know, that we couldn’t reach out and touch them. Well, | will tdl you
that we' ve found in many, many cases there are retrospective policies at these Sites
where the current contractor has a policy that is non-risk bearing to the insurance
company, like an escrow account. They pay in a certain amount each year but if there
are more payouts than that amount, we, DOE, can put more money in that pot to cover
the rest of it.

And so we're finding out what the Stuation is Ste by gte. Some of
those retrospective policies cover only the M& O contractors. Some of them cover the
M& O and the subs. Some of them, like at Rocky, for instance, you' ve got the
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retrogpective policy that covers dl the old ones. The complication is with the current
contractor and the fixed price contract there.

There' sawhole bunch of versons of this and different ways, but we' re
finding out that we have a much larger ability to reach out and touch and remburse
someone to pay the claims than we thought we did.

So hopefully within the next month we will have dl of that figured out
and make sure that our contractors understand -- and our field offices understand the
way's that we can reach out and touch those folks.

Another thing about that is we re working with the contractors to make
sure that they count those payouts on claims differently than they do their norma
datigtics because part of the satistics of a contractor is how many workman comp
cdamsyou have and dl that kind of thing. And we don’t want them fighting us on this
because it affects their company position in any way. We want to make sure that thisis
counted in another redlm for those legacy things so that they don’t end up reluctant
because of that.

So dl of those issues are being worked very hard but they are very
much site specific and contract specific. And we just have to continue on. We're
getting to a very good matrix on that subject.

| think you' re going to hear alot today about the cooperation between
DOE and DOL and HHS. We ve redly come along way with working with the
databases and getting that al together.

I’m going to backtrack alittle bit though and talk about resource
centers. Our resource centers are wonderful. I've beento, like | said, seven of them.
There are people there in general who've worked at our sites, who understand those
dtes. When someone comesin and says | don't know what my husband or wife did
and Sartsrattling off acronyms that they don’'t understand and have them figure out
what's going on, you' ve got people Sitting in those resource centers that can help those
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folks undergtand that. And | was very, very pleased with thet.

Having said that, these are not our best computer experts. So when
you tell them we want this al on an automated system, we want you to be able to enter
the data online so you can check and it won't accept it if you don’t have dl theright
sgnatures, the things like the medica release forms and everything, somehow it catches
them as they’ re entering the data to make sure they get dl the right stuff.

It'sred hard to get those two skillsin the same person, so we're
working on that very hard, too, to get the software in aformat that those folks who are
those great people folks, those retired folks who understand our system who can help
these people, to actualy turn on the computer and useit. 1t's a struggle but we' re going
to get there.

Let metdl you about metrics. That'sredly the thing that I'm most
focused on right now.

There are two reasons to do metrics. Oneisto get the outside world
an undergtanding of how well we're doing. The other oneisto direct our effortsto the
best things possible to make sure that we' re optimizing what we' re doing.

We want to put things on the website to understand where we are, and
that includes giving people a sense of how many clams we' re deding with and how
many are in the works and in the systlem. And that’ s the kind of numbers| talked to
your earlier about; how many claims have been submitted, how many arein the process
of getting the package together. That sort of thing.

We as0 need people to understand what their roleisinit. For
ingtance, our fidd offices. The number of daysto get data from the field office. The
god thereisthat 60 daysisalowed. | don't want them to take 60 days when they’ ve
got everything in place. On the other hand, | want to track very closely how many
people make the 60 days.

If it'sdl coming in on the last day, whet that tells meisthey’re working
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to the 60 days. They're not working to how quickly can they get it done. And if we
end up with people greatly missing the 60 days then we' ve got to look at our resource
loading issues. That sort of thing. So we want to track how many are on time with
that.

The number of days for the physicians pandls, 30 days. Physicians
pands have 30 daysto review cases. Again, if they’redl coming in on the day their
homework is due then | know we ve got an issue there in how we re communicating
with our physicians pandls.

Number of days for the contractor find review. When we get the entire
case together, what we do is give the contractor, the current M& O contractor there 15
daysto tdl usif they have anything ese. That doesn’t mean they get to review thefile.
WE re not sending them afile and saying do you have anything you want to add to this
or any rebuttals or any of that kind of stuff. It meansis there something we didn't ask
you for that you have.

And infact, asafied manager, | know that there were times when
there were cases that we' d dready devel oped, we' d dready had independent study on
or something like that that the folks here putting together a case file may not know to
ask for.

So we're just giving them that last 15 daysto do that. But for our
office, it's the number of days turnaround. For ingance, when we get a pogitive finding
back, how long doesit take usto get the paperwork to NNSA or EM or whoever
else, the organizations here at headquarters, and say we' re moving forward. So we
have time lines for dl of those sorts of things. But some of thiswill relate to how it
works, too; what' s the right time line, so that people can redly understand where they
arein the process and how long that step is going to take,

The clamants themsaves though need to understand where they fit into
thetimeline. Want to make sure that -- you know, the request for the signature on the
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medica release forms, if we re not getting those right back. We re watching that very
closgly. We want to make sure we can figure out how do we impress upon these folks
that those things are part of the process and we need to get those signaturesto really
completely move forward with their claims.

And for those firgt few clamsthat we redlly want to make sure that we
dart exercisng the whole process and filling the pipeline, we even had resource folks
going out to clamants houses. Thisiswhere we get to talk about when we needed
that 15 day approva from the contractor to say isthere anything e'se you' ve got or do
you know, for those firgt claims, do you know that things are working.

Those firgt claims that went to physicians pands were from Rocky Flats
and Len was great about getting that kind of feedback. But we don't want to haveto -
- we want thisto be anorma working process, not that we have to call on someone
like Len to say go hand carry this through, or that will make him crazy because there's
alot of Rocky Hatsclams. But if we haveto, we Il depend on him. But &t that 15
days, isthere anything ese.

What we do is give the claimant themselves the entire package. They
get the whole package to look at to make sure that everything is there that they want to
be there, that they're okay with it. And we haveto get them to tell us, okay, I'm
comfortable with this. Go withit. And that’s part of the process, too. How do we
make sure that they understand that we' re not going to go forward with it until they say
thisisit.

They have aslong asthey want. That'sthe decisonwemade. That's
adecison| made. And if you have comments about that, I’ d love to know that.

But | redly didn’'t want to push clamantsto say, okay, you have 30
daysto say thisisokay or it's not okay. They need to understand that they’re part of
the process and we need to get an answer from them. But | know that every timethe
clamantsthat I’ ve talked to or gotten letters from, every time they're given atime limit
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that they have to do something by, it'svery, very disturbing to them. It upsetsthem
very much.

So | suspect that’ s going to be one of the big holdups. They’re going
to get this package and then they’ re going to not know what to do or they’re going to
be nervous about it. And I’ ve got to help them get over that.

And then the lagt thing on the dlaimants' 1ap though is deciding to file for
state worker’s comp or not. There will be claimants who decide to and others who do
not. And we need to make sure they understand that that is an active decision on their
part.

They gtarted out staying | want to as they learn more and go through
this. And we encourage people to fill out forms whether they had any lost wages or
unpaid medica hillsor not. But they have to make that decision that they’ re going to
filefor state worker’s comp. And then we can help them get to the right people to do
that. But they have to make that decision.

How long it takes them to make that decision is something ese.

And so0 those issues where we don’'t want to put atime limit on a
clamant but we do want to impress upon them that they need to be actively looking &t it
and move forward, that's one of the things that we re struggling with on how to
communicate that well.

Rather than take much more time on al these sorts of things, | will just
tell you that we have procedures that we' re working. One size doesnot fit dl. We
have internal comments on those. We do want to take advantage of your
subcommittee on that but we weren't there yet. We should be there close soon on
what those procedures are o you can take alook at them. But it’sgoing to involve dl
these complications. And | will absolutely expect that we will continue to revise our
internal working procedures as we find out where the problems lie and where they
don't.
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We have a project management system in place so that we track these
things. We havetimelines, as| sad, for the different stepsin the process. We have
expectations on how much time each of those steps should take and we want to track
that.

We have aramp-up rate that we re looking at for getting the pipeline
full and we're looking at that ramp-up rate to seeif that's reasonable.

As| sad, I'mredly pleased that we hdf of our damsarein an active
working status. We have case workers that are assigned to astate. But again, that’sa
gate in which right now we ve got to separate. It isthe state in which you live now; is it
the state in which your daimisfiled. Trying to get people from Alaskato understand if
they worked a Rocky and never worked at Amchitka, they’re in the Rocky Flats pile.
They're not in the Alaska pile. Those sorts of things.

It'salot of aFedEx project and it'sapublic rdations project. Andit's
getting al those aspects together to redly fulfill the needs of the clamants.

It's not easy, but | think we re making huge progress. I'm redly very
pleased, actudly. When | say there are till some of these reoccurring questions, I'm
redly pleased actudly with the understanding that the clamants have.

| think that Missouri will be a chalenge on Wednesday evening because
it's so complicated there, but in most cases, most of the Stes |’ ve been to, people have
developed a much clearer understanding from when | sarted in this program in
February until now.

I’m going to stop at that because | know we have lots of other people
to hear from. But | will take any questions up front hereif you want to ask me anything
right now.

MS. SPIELER: Thank you very much.

Questions?

MS. COOK: Especidly if there' s something you want more details on.
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And the folks that are going to talk later can elaborate, too.

MR. BODEN: Yes. | had acouple of questionsfor you.

Oneis| wasalittle surprised when you said that only six people had
had enough materia or whatever it was, the number of people, to go to medica panels,
because | had assumed that during the rather long process of developing the medica
pand rule that they responded through the DOE to put together the information so that
when the rule was passed that we d be up and ready to go with | thought probably an
overwheming number of cases and that the medica panels would be able to handle
them.

Could you explain what happened that prevented you from doing that?

MS. COOK: It'savariety of things but basicdly | think the position
that our federal council gave us early on was don't go too far until we've got dl the
rulesin place.

Part of it, too, was an interest in not -- when we were going to do some
kind of pre-screening with the sates criteria and that sort of thing, what the physicians
were going to do and what kind of case information we were going to give them, it was
more complicated.

There was areluctance to go out and ask for al that if we didn’'t know
how the rule was going to come out. If we knew we were going to be where we are
right now, which is uniform causation standard, they don’t have to know anything about
the gate this clam wasin -- thisis the ilIness and this is the work the person did -- |
think we could have gotten more.

So | will just tell you that we headed in a different direction. The Office
of Worker Advocacy had a different direction up front. | think though that we're
moving very quickly now.

Also, some of the things that are Stes are doing, they're redlly looking
hard at optimizing the information they’ re pulling together, too. It's everything from the
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people who are doing DND. When they find a materid, a hazardous materid ina
facility they’ re pulling down that was not expected to be there, they understand better
now that they immediately need to feed that information into the people who are putting
together sort of the history of that facility, crossreferencing alot of workersin one
place. All that sort of thing.

So | redly thing it’s going to be optimized.

But the fact of the matter is, no, we didn’'t work alot of claims up front.

MR. BODEN: Another question | had was |I’m pleased to hear that
you' ve gotten your management procedures and so on in place. One of the things that
we had talked about and you had said that you would get to the Performance
Evauation Subcommittee was aligt of items that you were gathering information on and
some data on what was coming into the system, and you have been unable to get that
information.

| wonder if you could tell me when you would be able to get the
information so we can provide you with the feedback.

MS. COOK: And again, that’s something that we ve redlly struggled
hard on; what it iswe track that redly affects the optimization of the process.

| think we' ve settled down alot in the last couple of weeks as we see
what things are coming in. It'sthosetime framesthat | want to track. | think those are
the things that redlly tell us whether we re doing well or not doing well.

And | expect that we can get to the subpand -- within two weeks we
can get to you. These are the measures we' re working towards and thisis how we
want to track this. | really want your advice on if these are the right things to track.

Thenit'samatter of if it's-- for instance, if 60 days doesn’t work or
We re never going to be able to count on the physician panel getting us something back
in 30 days. Then some help on how we orchestrate an improvement in that is the other
part of assistance that you can provide for us.
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MR. BODEN: And who is the contact person?

MS. COOK: Well, actualy, Josh was looking at thisalot.
Unfortunately, Josh is not here because he had a baby last week. | don’t know why he
didn’'t understand what the priorities are around here -- (laughter) but no, he' sout. But
actualy, in SEA, our contractor is working those issues, too.

S0 let us get back to the subpand. WE Il figure out how long he's
actudly going to stay out playing with his baby.

MR. WAGNER: Two things. Y ou talked about the 12,000 claims and
the requests for assstance that have come in and various state specific requirements.
Do you have atriage process or decison making process in which you respond to
when or how?

MS. COOK: We're trying very much to work this as a norma
worker’s comp claim process, which is first-come, first-serve -- firs-come, fird-
worked. We retrying to do that.

On the other hand, for ingtance the indigibles, holding it until it came up
obvioudy didn’'t make sense. So we went through and sorted through and pulled dl
those out.

We need to look at some other sort of triage processes, too, as things
comethrough. Again, we don't want to set someone asde who' s been waiting for a
long time just because theirsis more complicated. We don't want to work eesest first
either. We want to try to come to the first-come, first-served.

But, for ingtance, when there isjust a radiation induced cancer and
there’' s no other exposure and we need to wait for DOL to do itsthing and NIOSH to
do dose recongtruction and al that kind of stuff, and so that one -- it'steed up. It's set
asde. We move on to the next one.

But if it’'s one that isamultiple exposure, it' s aradiation cancer but may
be affected by other toxic exposures, we should be able to start working to get the
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information on the other toxic exposures so and make sure that that part of the clam
isbeing worked at the same time, so that when DOL finishes their thing we can merge
the information together and move on.

MR. WAGNER: For ingtance, the question that you’ ve been
recommending from the beginning of having asingle point of entry, one-stop shopping,
truly integrating DOL and DOE programs because claimants are unlikely themsdalvesto
necessarily segregate in their minds -- oh, thisisaDOL responsbility and thisisa
DOE.

MS. COOK: And that’s something that both DOL -- Steve, for DOL,
will talk about, too. That has to do with automating the resource centers and the input
point. That'salot of that. And we ve done alot of things to integrate our information
together so thet it is much more -- have amuch better ability to have that not something
thet a claimant worries about.

MR. WAGNER: | think that’s ared important god.

And the last sort of area. Y ou raised the question of claimants keeping
their records open and the kind of confuson or uncertainty as to when they should send
them forward. And | had some of the same feding in looking over the physicians pand.

There' sarequirement that a claimant certify the completeness of their
own record a some point before it goes forward and | was curious about whether this
initsdf isn't asubgtantid barrier.

I’m not sure actually what that means, but it would concern me asa
clamant to say, gosh, thisisit, when | don't redly know what kind of evidence might
be useful in the process.

MS. COOK: That was adifficult one for us because in fact that was a
comment from public comments on our rule from the unions and others, that they
wanted to see what was going to the physicians pand. People wanted to see that.
They requested to see that.
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| want to make sure that no one feds like they have given up any rights
or that they don’t need to go get alawyer or a physician to review their casefileto
declare that this is adequate or not adequate. 1t's more of -- yes, I’ ve looked through
it. Move on.

So I'm druggling with that mysdf. And any suggestionsfrom you. It
would specificaly serve arequest that we got during the public comment period that
claimants wanted to see their whole file before it went forward.

So | need to give them time to do that. | need to know that they’re
okay with us moving forward. But | don't want to them legdly give away something in
the process either.

Suggestions would be helpful in how to do that.

MR. ELISBURG: | don't know if thisis the appropriate place to raise
the question. Our subcommittee had submitted a report in which it seemed there were
three questions that were left open that had to be answered by the Assstant Secretary.
And | don't know if we have you later or if thisisthetimeto ask.

MS. COOK: Go ahead. I'm going to be around. I’'m trying to stay for
the full mesting.

MR. ELISBURG: Okay. | can raisethem then, but giveit quickly.

One of them you responded to, referring to the number of casesthat
you listed. The second one was one that when you talked about the -- you were giving
us arundown of the non-payors or the non-available payors. The specific question was
where do you stand with the question of USEC as a payor or non-payor and your
ability to ded with that issue because of so many clams coming out of the Portsmouth
area.

MS. COOK: USEC. That'sonewhere the Acting Undersecretary for
NSA, Len Brooks -- he'slooking at a creative way to ded with USEC. We don't
have a method for directly deding with them. However, USEC has alot of
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rel ationships with the Department of Energy, especidly from the internationa workers.

S0, he feds that he might be able to influence how they dedl with this.

MR. ELISBURG: So that’s dill in play?

MS. COOK: It'sdill in play. Yes. He hasn't given me a definite
answer yet.

MR. ELISBURG: Thank you.

The second question was with respect to beryllium clams. Why are
beryllium daims awaiting physicians panel evauetion, referring to Undersecretary
Mueler’s memo of February 1998 which said the DOE would not contest --

Jeanne, are you dill on the line?

MS. CISCO: Yes.

MR. ELISBURG: That was your question.

MS. COOK: | think it's agreat question. And the last time | got asked
that in one of the union meetings, | thought it was a great question.

I’ll just tell you right now. |f someone hasfiled aberyllium dam and
some facility has fought it, they need to speek up. We can fix that problem.

So in my opinion, there shouldn't be an issue with beryllium daims
having to go through physcians pands.

On the other hand, if people have beryllium and other toxic exposures -
- our rule came out that if anybody who wantsto go to aphysicians panel cangoto a
physcians panel. If somebody till wantsto do that, | can't tell them, no, we won't
fight it anyway.

So, we should be paying the beryllium clams. Now what may have
been happening is the atute of limitations and those sorts of things may have been
playing in with the beryllium clams, but | don’'t know that. So | do want to cycle back
with that.

| don’'t know how to go about it. Whether it's calling these people
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directly and saying did you not get your beryllium clam paid? What's the ded here?

But | agree. Thiswastaken care of along time ago. Not inthe DOL
part -- $150,000 and dl that. But the state worker’s comp part. It shouldn’t be an
issue for just beryllium.

I’m ill going to look into that. 1t doesn’t make sense to me.

MR. ELISBURG: Thank you very much. Appreciate that.

MS. COOK: Onething | forgot to talk about and that is dose
recongtructions and NIOSH. Let me say that up front.

We re working this hard. We need a creative solution. That's another
place where if you have any ideas. NIOSH will talk today, but they redly bdieve that
they just don’t have the resources to complete dose reconstructions for those specia
exposure card folks on behaf of DOE. They’ re working the stuff that they are
specificadly respongblefor.

So we' ve gat to find out away. Remember, thisisavery smdl group
of people though. Unlessthey’rein a specia exposure cohort, most everybody ese
will have had a dose recongtruction if it’s aradiation induced cancer. And we can teke
that information and go ahead and useit. But for that smal group of people that are
gpecid exposure cohorts that will not have had a dose reconstruction by DOL, it'sa
presumption they’ Il have had their $150,000. They’ll have medicd bills pays. Still
they’ll want to come back and go to state worker’s comp for unpaid medica hills,
athough there shouldn’t be any of that Ieft over, but lost wages.

So bascaly we' re talking lost wages or partid permanent disability.
That sort of thing. They want to come back. Thereisasmal group of people that will
have had a dose reconstruction.

NIOSH has suggested, and actualy the Deputy Secretary suggested
that there might be some ways we could go, including us hiring our own contractor
ourselves but using their processes and procedures in that to have dose reconstructions
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done. Evenif NIOSH isgoing to do those, they’d put them at the end of the queue
after completing al the work they have. So that might mean that that smal group will
be way down at the end anyway, and that might not be timely enough for us.

But the concern that my staff has because of the way this legidation was
put in place, it pretty much as DOE out of the process in the sense of not doing dose
recongtruction, not selecting the doctors and that sort of thing, having credibility if we go
out and hire contractors to do the dose recongtructions. But NIOSH is not going to
add that on to theirs.

So any suggestions on how we can get some sense of independence
and some credibility with those folks if we went out and hired our own contractors to
do it, that’ sthe way we Il go with that complication. We re ill working that one
through.

MR. MARKOWITZ: I'm interested in what happens between the time
the gpplication is complete and the time that it goes --

VOICE: Speak up, please.

MR. MARKOWITZ: Sure. I'm interested in what happens at DOE
between the time the clamant’ s gpplication is complete and before it goesto the
physician pand becausein the rule it says that DOE has to make an initid determination
about whether thisillness or death of the worker, quote, may have been caused by
exposure to atoxic substance. End quote.

Does DOE make any determination about -- before it goes to the
physician pand about the likelihood of work relatedness? If so, how does DOE do
that?

And as part of that, asde from employment as an digibility criteria, are
there any other indigibility criteria that DOE uses?

MS. COOK: No. WEe re not making any decision up front about
whether it was likely to cause their illness or not. They have to be employed by the
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right group of people. AWESs and federa employees don’t apply, but contractors and
subcontractors do. So that’sthe first issue.

The second one is that there has to be some evidence that they're
exposed to atoxic substance and some evidence -- it doesn’'t even haveto bea
diagnosis now. It could be just symptoms. So it’s very lenient -- that they are Sick.

So those folksthat say I’'m not sick, | don’t have any evidence of being
sick but | was exposed to radiation; therefore | want to go to a physicians pand, those
people come off the list. But that’sthe kind of thing we' re talking about. It's just those
sorts of things.

Now, what happens when the case gets put together, it's not then we
look at it and decide whether it’ s likely to be successful or not. That’snot it at dl.

What happens when we ve got our case put together that we think
we ve got dl the information we can possibly get, we ve asked dl the questions, pulled
everything we can get, that’s when we go back to the contractor and say you've got 15
daysif there' s anything e se you want to -- they don’t get the file, but is there anything
else you want to send us. You've got 15 daysyeaor nay. And if you can get to
someone like Lynn who can answer you in aday or two.

And then after that, the whole thing goes to the claimant to look at.

MS. POST: | just have alittle question. 'Y ou had mentioned abouit this
woman in Alaskawho didn’t understand that because she got injured and had worked
in the state of Colorado, that redlly where her clam belongs or that’s where it would be
handled.

Does the resource center help her or people like her through that
process?

MS. COOK: Yes, they do. And that’swhat we're trying to cycle
back with. The resource center pulls stuff together. They’re not reviewing clams.
They’re not putting claims packages together.
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But again, if we can get them dl automated, then that will help pull up
somehow flashing lights -- hereé swhere your claim fitsin. So you're going to go into
the Rocky Flats pile and not the Amchitka pile.

But there has been some confusion about folks about where they live
versus where they worked.

This woman had never even worked at Amchitka. She just happensto
livein Alaska

MS. POST: It seems to me though there could become an issue at
some point in time where you hed filed aworker’ s compensation clam in adate.

MS. COOK: Absolutely.

MS. POST: And a that point, assuming there is a positive finding and
that your office was assgting this person, are you there to assigt them to file in the most
appropriate place? Meaning the place with the best benefits?

MS. COOK: We're going to try to stick to it asthe place of last
injurious exposure for most sates. But it is going to get complicated. | don't disagree
with you, because it at times may not be clear a which place was the last exposure.

For ingtance, if someone worked in the early days as Hanford and had
some very high exposures and then worked at other sites and continued to recelve
radiation exposures but redly the dose that was very high over a short period of time
happened to be early in their career, | think there’ s going to have to be some decisons
made by that claimant on where they should apply.

| don't think we' re going to be in the business of telling people where
they can best receive benefits. | don't think that’s our responsbility, nor do | have the
authority to do that.

MS. POST: But it could become a question, especidly if oneresidesin
adifferent sate --

MS. COOK: | agree.
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MS. POST: -- than where one had the injury. Many states will take
jurisdiction of that claim even though it didn’t actudly occur there because the person
lives there and you can get minimum contact jurisdiction over the employer.

So it seems to methat that’ s going to happen fairly often. And | would
hope that would be something that you dl could help a person maybe make the right
decision about where to make those claims.

MS. COOK: | think that’s probably the toughest logistics we have
going. What | don't want isto be -- | think | said thisbefore. And | apologizeto al of
you who are lawyers. What | don't want this to be is the funds getting diverted for legd
advice on what to do. The funds should go to the worker to do what they were
intended to do. But it's going to get complicated at that point.

On the other hand, | il stick to the fact that most of the workersthat |
know who have retired don't ever leave. Y ou’ve got more Oak Ridge retired workers
living in Oak Ridge than you canimagine. And the same thing with Idaho and the same
thing with the Rocky Flatsarea. The M& O contractors. Not the subcontractors, but
the M& O contractors, they stay and they stay forever. And those folks are till there
and they contact us on aregular bassto tell us how to do our job. So | know they’'re
dill there.

So, | think agreat mgjority of our workers are going to be in the Sate
where they -- a least where they did the last of their work. Now whether that’s where
they recelved their injurious exposure or not is another thing.

But | agree. That's probably our most open-ended part.

MR. BURTON: | have a question that's related to thisissue that Iris
has raised about the decision of the claimant to file for worker’s compensation. And
you'veindicated that at the end of the process or close to the end of the processyou're
going to ask the potential beneficiary to decide whether they want to go ahead and file
for worker’s comp.
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| can seealot of confusion arising at that point because presumably
that' s why they started this process many months beforehand. They were interested in
worker's compensation. And when they get aletter with some notice that we want you
to decide now whether to file for worker’ s compensation, | can see they’re going to
have one or two reactions.

Either they’re going to come back to you and say, well, what' s this
about, or will you help me decide this. And it getsinto awhole range of issues of
wheredo | filethiscdlam. Or if you're not willing give that assistance, they’re going to
go to alawyer. Because they’re not going to be cagpable of making that decision.

And | guess the question would be if you don’t want to divert resources
to the lawyers, are you willing to remburse the beneficiaries for their lawvyers fees?

MS. COOK: | just answer that | have no authority to do that nor have
any funds been appropriated for me to do that to pay for lawyers fees.

But one of the questions we' ve been getting actudly, and why | would
think some people might decide at that point not to do it is that there has been confusion
that if you don't qualify and you don't get your $150,000 from DOL, then DOE will
pay you $150,000 or the state will pay you $150,000.

So | have answered alot of questions. And we aways start up front in
these mesetings to explain to people that we'll assist you to apply for state worker’s
comp and the kind of benefitsthat you normaly get from a sate worker’s comp office,
which isunpaid medicd hills, partia permanent disabilities and lost wages. And then
they go, oh, | didn't get Sck until long &fter | retired. | have no unpaid bills. And yet
I’ve till had people say, but | fill want to know if | got sck from work.

So there are going to be people who enter into it knowingly up front
and say | know that I’'m not going to get anything out of state worker’s comp and I'm
probably not going to go thet far, but | do want to go through aphysicians pandl. I've
had some of those come in, too.
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MS. SPIELER: Let mejust darify. We ve had this conversation
severd times. A retiree with impairment and without wage loss or medical loss may il
have entitlement to cash benefits under state laws. Soitisn't that I'm retired and | have
my medica benefits paid. Even asde from the | want to find out kind of question, there
may in fact be financia benefits that that person is entitled to. And it’simportant not to
tieit to wage loss or medica benefits.

But | wanted to make that comment because we' ve heard repeatedly at
these meetings from various people that that’ s the cutoff. And it’s not an appropriate --
it's not an accurate description of many of the state compensation systemns with which
you're dedling.

MS. COOK: Yes. | will tdl you though that I’ ve had -- especidly in
Alaska, | had acouple of guys come up to me saying, you know, | got sick; I’ ve been
treated; I’'m doing grest; | fed great now.

MS. SPIELER: Yes. Some people may choose not tofile. | just want
to make sure that there' s clarity on the staff of this program thet there are in fact cash
benefits for the retirees who have post-retirement illness that was work related.

MS. COOK: There salot of confusion. A lot of people thought they
were going to get $150,000 from DOE, too. And that part we need to fix.

MS. SPIELER: | understand.

John, did you have afollow-up?

MR. BURTON: Wdll, | just want to observe, | guess, that this very
discusson right here, the exchange between the two of you indicates why it is that
workers are not going to be able to make this decison on their own. Thisis much too
complicated a matter for them to decide whether I'm going to go ahead with this clam
or not because they’ re not going to understand or even begin to understand the
subtleties of what we ve just gotten into.

And so | think either you're going to have to provide fairly extensve
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assstance to the claimant at that point. 1f they want to go ahead or not, it’'s got to be
here s the conditions, or you' re going to have to assume they’ re going to get alawyer.

MS. COOK: One of the thingsthat I’ ve been realy consdering is
encouraging each of the states to have -- and we ve got points of contact with the
dates. That's part of the State agreements; how do you get people connected up with
the state and to get the state worker’ s comp offices to understand that when we have a
willing payor at the end and dl that, so they don’t go into awhole bunch of
machinations that they don’t need to.

But for them to have some redlly good publicly consumable information
that explains what worker’s comp does in their states so that people at least have that
to start from.

MR. BURTON: Now we' re down to about four states.

MS. COOK: | am dso not charged with fixing state worker’s comp.

MS. SPIELER: We dl agree with that.

MS. HATFIELD: | think in our areain Oak Ridge, because that's
where I’'m finding that’ s the kind of workers that I’ ve talked to day in and day out, |
guessI’'mjus curious. | gill find that there are alot of workers who don't redlize that
there are these clams available to them. They’ ve been turned down by the DOL and
they go, okay, I'm not going to get anything.

| wonder if maybe you dl or if the DOE is publicizing the availgbility of
workman's comp enough that maybe the workers ill don’t -- | mean, | know it's out
thereand | know alot of people have talked about it, but | don’'t think in terms that
these workers really understand.

Y ou know, you' ve been retired for years. Yes, you can get
workman'scomp. Yes, let us help you.

And | think the DOL offices do agreat job bu | have found through
some of the workersthat I’ ve talked with that they’re not being told. When they get
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that find letter from the DOL that says, sorry, you don't quality for this program, they
think that that’ sthe end. They don’'t have any other options.

And | redly think we have to find a better way of doing that.

MS. COOK: | think there' s a couple of things that we can do. And
one of them is -- that’s one of the things we re looking at is the letters we al send out;
what the reaction to those letters are.

Our resource centers are very, very effective, as are our field offices,
because they’ re the ones that get the questions when someone' s confused about a
|etter.

Thiswoman | talked to in Rocky Hats held up her DOL letter. She
happened to be awoman who's worked at Rocky for years but happened to be my
first secretary when | was like 21 and shewas 19. So thisisawoman I’ ve known
forever.

She holds up her letter and said I’ ve been denied by DOE. And | said
that has DOL letterhead on it. So | know it’s very confusing.

I’ve been down to Oak Ridge twice talking to the workers there but |
think that | need to continue to do those things. We continue to give the resource
centers better succinct ways to answer those questions. We continue to look at each
other’ s letters that we send out to seeif we can clarify. And maybe DOL can put
something in their letter that says, you know, consder applying through DOE. And
we'll look at waysto do that.

But the other thing -- and al of you that work with the DOE current
and former workforce know that by far the best way to get the information to peopleis
word of mouth. And as soon as a couple of these claims go through where they’ ve
gotten their DOL thing and then they’ ve a'so gone through and gotten assistance with

date worker’s comp, that in my opinion is the thing that’ s going to encourage those

people.
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MS. HATFIELD: | agree with that. | think you're correct. | think if
ever we get aclaim through that's paid, that when the word starts buzzing, then there
will be more people coming.

Right now it's dill foreign to them and they don’t think it's ever going to
happen. They redly don't. That trust issueis till there and they il don't think thisis
going to happen. They ill don't believeit.

MS. COOK: We pushed some claims through redl fast, quick easy
ones that we could get both the contractor and the claimant, to say yes, it’s ready to go,
and got them a physician’s pand so we could get the physicians pands sort of looking
a quff.

| don’t want to cherry-pick easy claimsto serve that purpose. | redly
think that people who have been waiting along time need to have their claims worked
first-come first-worked. Just because it’'s complicated shouldn’t mean they have to
wait. Butit'sredly going to be ussful when we get some of these -- especidly some
that can move quickly -- get some of these through so the workers understand how it
works.

MS. HATFELD: When you talk about first-come first-served, how do
you do that? I'm just curious.

MS. COOK: By the date they submit it.

MS. HATFIELD: Because | know --

MS. COOK: But we have a case nurse for each of the different states.
So | say by the date first submitted, but we aso need to make sure that we have nurse
casaworkers divided up equaly so that if you've got aplace that’s got alot of cases,
they aren’'t moving really dow whereas someone in a Sate that has very few cases, they
can wak in the door and have their case worked the next week because there svery
few people there.

We ve got to get settled out here on how long these cases are taking
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and which ones needs the most resources. That’s why our metrics are so important to
us to see how quickly we get cases through so we can tell where the biggest problems
are and where resources need to be issued.

MR. ELLENBERGER: I'd like to get back to the willing payor issue. |
gppreciate your response on USEC. We will look forward to your creative solution.

| would assume that you' ve had some conversations with commercia
insurers and date clams. Can you characterize their receptivity for taking these clams?

MS. COOK: We have had, but it's been limited. And | know we have
ameeting coming up. And what | want to do iswalk into that meeting with specific
information on whet the Stuations are. And that’s why we ve delayed that meeting a
little bit because | want to walk in and say, okay, for Idaho, these are the things we
havein place. Thisishow we pay current workers; this the retrospective palicy; this
who's covered in theretro policy. And by the way, Wausau holds that policy and this
is how we go about it.

| want to walk into them with that specific information. And since we
haven't had that completed yet, we haven’t gotten into too much detail. But weintend
to get therered soon. And | think there's a meseting set up for December.

VOICE: 13" of December.

MS. COOK: Yes. 13" of December. To redly try to -- but hopefully
that meeting could be extremedy productive because we will have dl of that information,
30 then those insurance carries will know what the Stuation is and they’ Il be willing to
move forward at that point knowing that they are not carrying the risk on those.

MR. BODEN: Like you and like John and probably a number of other
people around the table, I’ m concerned about what workers' reactions will be when
they get |etters asking them to make decisons, Snce my experience is that most people
are intimidated by these various systems and don’t redlly understand them.

In that light, | have a couple of suggestions.
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MS. COOK: Good.

MR. BODEN: Oneisif you think you need to ask people about
whether they want to pursue the workers comp option, because | actudly think that it's
reasonable to assume that if they ask for the physician pands that they want to pursue it
-- S0 one option is assume they want to pursueit. Because even though there may be
some people who redly aren't that interested in pursuing it, it will aosorb fewer
resources and lesstimeto just do it for everybody than to have things lay on people's
desks, have them go after to get attorneys and so on.

Two, if you're not willing to do that, then write them aletter that says
you filed to go to the physician pandls. We assume this means that if you're digible
you'd like to get worker’s comp benefits. Contact usif you don’t within 30 days.

And three, dso asmilar suggestion for the evidence that’ s going to go
to the physician pandls. Write people -- my guessis— or you said there are unions
and other people who have said they redly want to review this. My guessistha more
than 90 percent of people will not want to review it.

If you write people aletter and say it’s your right to review this before
you get it. Whether you review it or not, thiswill not interfere with your right a some
future date to add some evidenceto it.

If you want to review it, we |l send it to you but then we won't be able to send it to the
physician until you' re done reviewing it.

If you don't want to review it within 30 days we' Il send it on to the
physician -- or, you know, write us back or something like that.

So that basicdly what you' re saying to people isyou don't redly need
to review thisbut if you want to, you have the right to. And if you don't want to review
it, we're just going to take it on.

In other words, it has as the base option the process moves forward
unimpeded. And only for people who have a specific interest in deciding not to go
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forward immediately that they would then let you know thet.

MS. COOK: Very good. Cdl usor let us know if you have anegative
response. | think it gives people amuch more comfort zone.

| think you' re absolutely right.

Rick tells me, though, actualy what we do do is cdl people first before
we send them the file and ask them that; do you want to. Just to check.

MR. BODEN: Oh, good. Well, if you're doing that --

MR. CUTSHAW: It's been about 50/50.

MS. COOK: Yes. Sowe'redoing that.

MR. BODEN: My guessistha most people will tell you, no, | don't
want to review it.

MS. COOK: But for dl of these things where we re asking for input
from aclamant, | think that the perspective of asking for a negative response rather
than asking for the yes it’ sready but do you have any objections, | think puts peoplein
adifferent comfort zone. | think you're right.

MR. BODEN: But dso telling them that if they review it or they don’t
review it that it doesn't end their right to do something later on.

MS. COOK: Yes. Wetdl them that.

MR. BODEN: It would ds0, if | were a person in that position, make
me fed more comfortable.

MR. WAGNER: Actudly, that’s the question that | wanted to ask.
Are you permitting people, or will you, if they discover additiond information that's
relevant that they hadn’t previoudy submitted, will they be able to add thisto their file?

MS. COOK: At some point you' ve got to go to the physicians panel.

MR. WAGNER: Right.

MS. COOK: And so you go. And the physicians panel needsto work
with the information that’ s in front of them and not know that two days before their 30
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days are up they’re going to get something else and the clock restarts.

| mean, | can see alot of waysit could get complicated.

Having said thet, dl clamants are told that there is a process, and there
is. Hearings and Apped s with in the Department of Energy iswherethey can goif a
the end of the day they get a negative finding from a physicians pand and they bdlieve
they have additiona information that might affect that. The Office of Hearings and
Appedsis prepared to take alook at that.

MR. WAGNER: And the Office of Hearings and Appealsis not going
to exclude information that might have been available prior to the claimant’ s certification
that their file was complete just on formadigtic grounds? They'll take alook a
everything?

MS. COOK: No. We re working with them to make sure they
understand that. We don’'t want to get in a*“do” loop either. Y ou know, that we get
ratcheted little by little. Someone gets a negative so they add a few more things and
then they had afew more things and we have afew more things.

| guessthe red question is where does that person go back in the
queue. If someone wants to keep adding and adding and adding to their file until they
get the answer that they want, do we want them to jump back in a the front of the
queue to work their claim or do they go back and get into the line.

| think my feding isthey get back inline. And at the end of the day
we're going to end up with adozen or so that just never got the answer they wanted
and they’ re going to keep bringing things up.

MR. WAGNER: | think that just as you' re describing it, you don't
want to create a system that has an adverse impact on the huge mgority of people who
are not going to be playing that game in order to ded with the dozen or so who might.

MS. COOK: Right. Wewant to ded with it in areasonable manner.

WEe re going to spend dl day just talking here.
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MR. MARKOWITZ: (Off mike)

MS. COOK: Steve, | was hoping you got the answer for me. You're
exactly right. It' s very difficult.

MR. MARKOWITZ: (Off mike)

MS. COOK: The law itsdf putsusin avery difficult Stuation. There's
presumed causation for the DOL part of it. But it saysyou'll go through a physicians
pand S0 seeif your exposure caused illness without any opportunity for -- specid
exposure cohort sort of considerations are presumed -- causation for the part that we
have.

Plus, there'sno -- | have no ability to tell a state worker’s comp that
these people just presume they’ re madeill.

It savery difficult Stuation. Y ou're absolutdy right. And the
discrepancy is going to be there and the discrepancies between those two things are in
the law.

Where it's going to get interesting is -- you know, it's the difference
between a Paducah worker and a Rocky Flats worker. And you're going to end up
with people that worked at Rocky Flats that had a moderate exposure but it'sover a
very long period of time and it may end up to aStuation wherein fact it will be
determined that their work didn’t cause them to get whatever illness. And you' ve got
somebody at Paducah that in fact, the exposure they have may not at dl have
contributed to their cancer but they have that kind of cancer, so everything isfine,

Aswe taked earlier, the peoplein our complex are very close. They
talk to each other alot. Thisisalarge community of several hundred thousand people
who are very close. And they’ re going to compare notes and they are going to see --
at the end of the day we re going to see people who got paid for very low exposures
and people who did not for more moderately high exposures.

So, we can absolutely go to aphyscians pand with just their
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background information without area dose recongtruction. We could do that. | don’t
know what a physcians pand is going to do with that though. And that’ s the difficulty.

My god, regardless of the payor at the end and dl that kind of stuff, my
god isto give the person the best file possible. So regardless of how it al plays out
after that, that they have the best information possible for them to go into a state
worker’s comp system.

| don't know if I can do that without doing a dose recongtruction.

MS. SPIELER: I’'m walowing in some confusion that moment, which
adways leads meto fed like we have to define two pools. Oneisthe willing payor pool
and oneisthe non-willing payor pool. Becausein the willing payor pool, the notion that
they have to meet certain standards of causation and with turning it over to the state
worker’s compensation program and it’s going to belitigated is | think not the way I'm
envisoning thisworking.

I’m envisoning that the physician pand will essentidly lead to an
agreement by a contractor to pay aclam. And dthough the clamant filed, it's not sort
of redly being adjudicated under the state worker’ s compensation system.

And then the other group of people -- I'm trying to find some other
way of saying that we re throwing them to the wolves of the sate worker’s
compensation systems.

The reason I’m walowing in confusion in part isthat there are any
number of places during the conversation that we' ve had over the last hour and a
quarter where the divison between those two pools matters. It mattersin this
conversation about what we do about the special cohorts -- let me just finish.

Let me give you another example where it matters. 1t mattersif we tell
clamants that they have however much time they need to review their files. If thereé's
not awilling payor and they St and review their files for longer than the statute of
limitations o that they’re now over the atute of limitations in that State from the point
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of diagnosgisto the point of filing the claim and there s no willing payor, those people are
going to file their daim and suddenly discover that the statute of limitations is a defense
that can be raised by the carrier or by the current -- you know, whoever holds the risk
for that daim. And we, DOE, will have said it doesn't redly matter how long you teke
to review thisfile.

Imagine the reaction of this subgroup of people, USEC, if you don’t
come up with a creetive solution when they’ re then told that during the period of time
that DOE was processing the subtitle B process, DOE failed to tell them that if they sat
on thefile, it might lead to adenid as aresult of a satute of limitations problem inherent
in the Sate law.

| just want to raise that as a sort of -- oh, my God, we redly actudly
have two pools here. And the consequences of each of the things that we ve talked
about this morning are subgtantidly different if Lenisgoing to carry the daim through
and arrange for it to be paid. Sorry, Len. Or if you have a USEC worker who's going
to be thrown into a state system without any presumption essentialy, no medica
expenses necessarily admissble in the Sate system.

MS. COOK: Alaska, for instance. Because they couldn’t put their
time line aade. That'swhat they said. So they want us to notify them when we have a
positive finding aswell as acdamant notify them immediatdy, too.

And they want to be very proactive about it. That was why they want
to be natified so that they can cdl those clamants immediately and say we need to do
thisnow. You need to get moving on thisand get your cdlam filed.

MS. SPIELER: Because if you had a pogitive finding from their own
physcian ealier, it's not going to be the finding of the physcian pand thet triggersthe
potentid atute of limitationsin Alaska

S0, again, there are avariety of places. All I'm sayingistherearea
variety of places and you have to be very mindful of the potentid effect of delay on
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anyone of these cases actudly being fully adjudicated because you don't have awilling
payor.

MS. COOK: Yes. What Alaska said was that the start date is the
finding of the physicians panel. It didn't matter if they were diagnosed earlier or
anything dse. They wanted to start the clock at that point --

MS. SPIELER: I'm not sureif acarrier raised as a defense that the
datute of limitations Sarted to run earlier than that date; that they essentiadly bind the
adjudication in that Sate that way.

MS. COOK: | understand. Kate' s been working very closely with the
date of Alaska comp system on this. And that’ swhy they want to be notified so they
can go directly to the claimants. And maybe we can talk alittle bit more about this.

MS. SPIELER: These are questions that | think we should come back
to December 13", But | just wanted to make sure that as a backdrop on that
conversation that we remembered that if there' s not awilling payor, we have serious
problems.

MS. COOK: Let me go back to the point about the specia exposure
cohorts, though. The law does not provide us-- | mean, it was very specific about a
gpecia exposure cohort in DOL. And nothing in there that saysthat we identify to a
physicians panel that they set asde their evaduation for a certain group of people.
They’reto look at the exposures and the illnesses and see the cause.

And s0 we don't have any direction in thislegidation to do that. And
30 whether there sawilling payor or not at the end, I'm not sure | can go about doing
that saying, okay, thisisa specid exposure cohort, therefore, don't doit. Don't
consider cause and effect asyou look at it.

It' sredly difficult. | thought | had an easy solution when | thought
NIOSH could pick up doing that smdl group. But it’s il difficult and we re il
working through thét.
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So anything cregtive you' ve got, Steve, would be ussful.

Anyway, you're not going to get to the update --

MS. SPIELER: | actudly have one more than that | have to point out
and | think it’simportant for the functioning of the committee. And | gpologize. |
should have foreseen that this would take longer than 15 minutes.

But there have been a series of momentsin our conversation with you in
which we ve discussed the potentia of the committee to provide you with some
assistance -- that’ s going to happen December 13", And | think it’simportant to
publicly cal to your attention that the charter for this committee expires January 1%.

And it would be ussful | think for the committee in terms of the ongoing
work of the Department to know what the Department’ s intentions are with regard to
ether continuation of the charter, regppointment of the current members of the
committee, or whether you intend to dlow the committee to sunset as of January 1%.

MS. COOK: That's under evauation and we re working with the
Secretary’ s staff on that. | can't answer that today. | will let you know as soon as|
possibly can.

MS. SPIELER: We are scheduled for a bresk at 10:30 but it was
intended to be after the reports from the various agency representatives.

Does the committee have any suggestions with regard to --

VOICE: Proceed.

MS. COOK: Proceed? All right.

Larry, where are you?

MR. ELLIOTT: (By telephone) I'm here but I’'m going to havetogoin
afew minutes.

MS. COOK: Sorry, Larry.

MR. ELLIOTT: Want meto go ahead?

MS. COOK: Go ahead.
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MS. SPIELER: Yes. Why don't you do that.

MR. ELLIOTT: (Off mike)

We'retrying our level best to recruit and quaify and nominate a
number of physicians who will -- if we can make that number or more, if possible.

We recently, as you may know. awarded a specia contract to the Oak
Ridge Associated Univerdity and ateam that they’ ve assembled, which includes Dave
Mueler and associates, MW and Associates and Atlantic Technology Limited Group.

We ve had avery good sart, kick-off with that contracting team and
the 30 day ddiverables that were in the contract which we ve identified on our website
have al been submitted to us and have been accepted.

There are anumber of 90-day deliverables that we re anxioudy looking
forward to to facilitate the through-put of dose recongtructions on the claims. The most
critica one of those would be the quality assurance plan. I’ ve been given assurance by
the overal team that that will be turned in to usin the next 30 days, so it will be about
the 45 to 50 day mark, 60 day mark when we receiveit. It will bein advance of the 90
day deliverable time frame. So tha’s good news for us to have that in place before the
contractors can submit a completed dose reconstruction to us.

We have, as you know, a number of referrals from the Department of
Labor for dose reconstruction on the order of about 8500 now. Our dose
reconstruction contract calls for 8,000 plus to be completed in the first year. We're
receiving about 200-250 referrals from the Department of Labor currently on aweekly
bass. Wewill ill redlize somewhat of a backlog so we' re congdering negotiating with
contractors to prepare a strategy on how to deal with the backlog.

We have a huge effort under way with the contractors to develop a
number of Site profilesthat will be used to augment the dose reconstruction process and
facilitate through-put associated questions.

Last week we had an advisory board meeting of the Advisory Board of
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Radiation and Worker’ s Health in Santa Fe -- made some presentations at that board
meeting at dose recongtructions that have been completed. So we can shed some
sunshine on how the concept worked, as well as site profiles and where we stand in the
development of those.

Our contractor has a number of concurrent efforts underway, including
conducting interviews, triaging the 8,000 plus clams that we have in regard to how
many of those clams we have initid dose information o that the next step for those
where we do have thet information is the interview with the claimants.

In the triage area, we have those claims that as | said we have DOE
information. We have that. W€ re setting up the interviews.

If you have any questions, | would like to do thet at thistime.

MS. SPIELER: Questionsfor Larry?

Larry, thank you. Let'sseeif we have any questions.

Questions regarding NIOSH?

(No response.)

Y ou're off the hook.

MR. ELLIOTT: | can go on to something else then.

MS. SPIELER: Yes. You can do that.

Thank you very much.

MR. ELLIOTT: | wish you dl apleasant day.

MS. SPIELER: Good-bye.

| forgot to note before for purposes of the minutes that Laura \Welsh
came during Bev Cook’ s presentation.

MS. COOK: | would just like to tell you that Pete and | could tap
dance together now. We ve been to so many meetings together.

MR. TURCIC: | would liketo just bring you up and give you a status
report on the Department of Labor portion of the program.
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Fird, just to discuss some things, projects that we have ongoing, some
areas where we ran into some roadblocks and trying to work around them.

Asyou can imagine, one of the biggest and toughest issues that we dedl
with is rdative to subcontractors. It’'s very difficult to verify employment with many of
the subcontractors who may no longer be in business and so forth.

Some of the things we re doing there is we re working very hard with
the DOE. We'rein the process of building an €ectronic database to keep track of al
the subcontractors that we can find and identify.

In addition, we' re finalizing some work with the Center to Protect
Workers Rights. They have access. We re trying to finalize a contract. They have
access especialy for the congtruction workers or with alot of the union records,
pension records and so forth that would help with employment verification.

We ve been with ORISE, the Oak Ridge Ingtitute for Science and
Education. They have a database and it' s been very successful for verifying
employment. We now have online access.

So when we get adam in, the firg thing the claims examiner doesis
check the ORISE database in red time and if employment is verified through that then
we can move on without any further delays in the process.

Another area we ve been working and just finalized the process and
gotten a number of interpretations from the National Cancer Ingtitute for the specid
exposure cohorts. And it goes back to the RECA. The Radiation Exposure
Compensation Act placed the interpretation of what congtitutes any of the specified
cancers with the Nationd Cancer Inditute. And they’ ve been very good in giving usa
quick turnaround when we ve run into those kinds of issues.

And lagtly, we'rein the process. Our rule, as you know, was an
interim fina rule and it' sbeing findized. We rein the last Stages of review & OMB on
that rule.
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Just from an organizationd standpoint, we have four digtrict officesin
place. Inour four districts we have about 146 people, federal employees, and another
25 contractors. In the national office, we have about 30 federa employees and 10
contractors on board. And in the final adjudication branch we have 36 hearing reps
and seven contract aff.

Some of the discussions earlier about the distribution of the workload.
When we set up our digtrict offices we tried to make our best estimate of where we
were going to get dlaims from and we hit some of it and we missed on some of it.

WE ve gotten considerably more claims from the AWES that go to our
Cleveland office than we ever imagined and we ve gotten considerably less from our
Sestle office.

Hanford -- we just have not received claims. W€ ve done alot of
outreach there. We've done alot of press. We just do not get -- we' re nowhere near
the number of clamsthat we had expected from the Hanford site.

Also, we've gotten alot more claims than we expected in the areas of
juridiction for Denver. And the way we placed the areas of jurisdiction was based on
last employment. So wherever the last employment was, then we basicdly try to divide
regiondly and try to balance out the workload.

Because of Denver getting alot more dams, Seettle not getting as
many, we ve just recently announced that we're trandferring jurisdiction for lowaand
Missouri. Those two Sates, the clamsin those two states will now be moved to our
Sesttle office. And that will improve. We re going to expedite those cases. That will
help for the other states that are handled by Denver and aso moving those -- we'll get
those worked on rapidly.

The clams numbers. So far -- and these numbers are as of October
3" -- we' ve received 34,737 claims. Now, of that, that represents -- those were
clamsfiled on 27,760 workers or illnesses.
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The breakdown of those clams: 21,400 are cancer claims. And of
those, 5,158 were from specia exposure cohort.

So as Bev mentioned, it'sareatively smal portion of the cancer clams.

WEe ve received 1365 beryllium clamsfor beryllium senstivity and
1239 clams for chronic beryllium disease. 396 cilitoss; 429 RECA dams, 7,184
others.

And the breakdown on that: 56 percent of those are survivor clams
and 44 are employees, 44 percent. 56 percent of the clams we ve received overdl are
from survivors. They're survivor claims as opposed to claims from workers.

VOICE: Soit’'s 56 percent of the 34,737?

MR. TURCIC: That's correct.

We made a decision when we started to get our database systems, our
case management system, in order to be up and running by July 31%, to develop abasic
system. And then we ve been enhancing it to get more management information and
better manage the claim mode since then.

A recent revisgon. Initidly we could only tell what claimants claimed,
what boxes they checked on the form. And that was not very useful because many
times they’ll note a number of things. So now we ve gone back and we're garting to
get some breskdowns for the other, outside of the four conditions which the
Department of Labor program covers.

And some of the mgjor areas of those -- and thisis based on find
decisions so these cases have been adjudicated. Of those, 28, amost 29 percent of
them are other lung condition; 19 percent are other, not listed in the table. And some
examples. Nineteen percent of the clamsfiled for other than the four -- the clamants
are not even filing for one of the covered conditions. That 19 percent includes things
like carpd tunndl, eye conditions, skin conditions, liver and gal bladder conditions.

Asbestossis about 10 percent of that portion of our clams. Chronic
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obstructive pulmonary disease and emphysema account fore 6.5 percent. Rena
conditions are about 5.6 percent. No condition at al being claimed is 5 percent of
them. A little bit over 4 percent is hearing loss and about 2 percent are neurologica
disorders.

Now of the claims that we ve received since July 31% of 2001, we' ve
issued find decisons gpproving benefitsin 5,477 cams and find decisions for denying
benefitsin 3,345 clams. We ve issued recommended decisions -- and our processis
the digtrict office does a recommended decision and then the claimant then is given the
opportunity to disagree with any or dl or part of that decison. And then the fina
decison is made by our find adjudication branch.

Recommended decisions to approve benefits are 6,272 and to deny is
7,370.

As Lary Elliott mentioned, as of the 3, we' ve probably sent another
100 or so since then -- or more than 100 or so. We' ve sent 8,400 cases -- decision
was made that it was covered employment with a covered disease and those cases
have been sent to NIOSH for dose recongtruction. And we' ve made paymentsin
4,898 cases and paid about $355 million and nearly $4 million in medical benefits.

The breakdown of the find decisions at this point in time are 62 percent
gopproving benefits and 38 percent denying benefits. Now that will probably change
somewhat. WEe ve got alarge number of clamsthat came in early and many of those
were these no covered condition. And for along time we were giving alot of time for
the clamant even to claim a covered condition and we' re working those cases now in
an inventory reduction program. Those are going to be denids, so those denids will
undoubtedly go up.

The breakdown of the find decisions, as| said, 5,477 approved and
3,345 denied. Now the breakdown for the deniadsis the vast mgority, 2,633 were
non-covered condition. It'swhere the clamant was claming a condition that is not
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covered under the Department of Labor program. Three hundred and three were --
employment was not covered. We ve gotten claims from people who worked in
nuclear power plants or sted millsthat are not a covered facility.

The 305 were the survivors were not eigible. Only 65 were cases
where there was -- once we started devel oping the claim, where it was claming a
covered condition but then insufficient medica evidence to prove that condition. So
that'savery smdl percentage. And 39 were conditions not related to employment.

An example there. We ve had a number of clams. Someone worked
for aberyllium vendor and claims cancer. That wouldn't be in the numbers for the non-
covered condition. They’re claiming a covered condition. It'sjust that they work for a
beryllium vendor and cancer is not covered for beryllium vendors.

Some of the metrics that we have put in place in our gods under the
Government Results and Performance Act. For theinitid decison, meaning to get a
recommended decison, we ve set agoa and split for daimsfiled from AWES, the
atomic weapons employers and from beryllium vendors. Our god isto processto
initial decison 75 percent of those cases within 180 days. And then we have 90
percent within 300 days. And for DOE facilities and RECA clams, 75 percent within
120 days.

As| mentioned, we ve been targeting an inventory reduction program,
50 the last quarter we had some with abig group up front of clamsthat came in up
front that we' re working off. Our average time was for AWES and beryllium vendor
camswas 216 days. In the third quarter, though, it was 169 for AWES and beryllium
and 156 days for the DOE facilities.

In the fourth quarter, the average processing time for the DOE and
RECA was 171 days.

The breakdown of the 27,000 cases, amost 28,000 cases. Eighty-four
hundred are a NIOSH. We have issued find decisonsin 6,990. We've issued
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recommended decisions, which would now be at our find adjudication branch, in 3,965
cases. S0 that leaves us the number of cases that we have in progress of 7,190 at this
point in time.

WEe re on target in our work plan, in our operating plans, to by
Christmas be down to what we' re calling our working inventory. So that would be
within the 75 percent within the 120 days.

So basicaly what we' re looking at is by Christmas being down to
having on hand & any given time about three months to five months work of damsin
process. And based on what we ve currently been receiving, that would bein the
neighborhood of 5,000 to 6,000 clamsin process a any given time.

MS. SPIELER: Thank you very much.

Questions with regard to the DOL?

MR. WAGNER: Would it be possible for you to digtribute the
PowerPoint presentation that you were talking from?

MR. TURCIC: Yes. I'll email itto--

MS. SPIELER: Judy?

MR. TURCIC: Yes.

MS. SPIELER: Great. And Judy, if you could then email it on to the
members of the committee, we would appreciateit.

MR. BURTON: Isthere awebsite where you keep updating this?

MR. TURCIC: Yes. We have our statistics on awebsite. We are just
modifying that to put more in depth statistics with more breakdown by not only clams
but cases.

MS. SPIELER: What' s the website address? Do you know? If you
could just include it in the emall, then Judy can send it on to us.

MR. TURCIC: Yes.

MR. BODEN: I'm interested in what the flow over time of initid filings
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has looked like and where you are now in terms of new filings per month.

MR. TURCIC: Overdl, it's been pretty congtant a anywhere from 300
to 400 some claims aweek, but alot of variability in different areas of the country. It
will be for awhile it seems like we Il get a peak in one area of the country and then that
just seemsto move. So it’'s been pretty congtant at anywhere from 300 to 400 and
somedams.

Our Jacksonville office has received alot more claims than any of our
other offices. We dways thought that it would be our Sesttle office because of the Sze
of Hanford. We jugt are not getting claims from Hanford.

MR. BODEN: Have you sort of tried to understand why that is?

MR. TURCIC: Yes. Wevedonealot of outreach. |’ve gone severd
times up there; talked to the union officids; talked to everybody | could possibly talk to
to get a sense.

It may be that most people at Hanford other than the beryllium are
going to have to have a dose recongtruction. And once more of those cases come to
find decidons, then that may pick up.

MR. MARTINEZ: You don't think it could be the location of the office
being Sesttle versus on the other Sde of the Sate?

MR. TURCIC: The resource center isright there. 1t'sright there at
Hanford. It'sjust that our digtrict office where the work is done, the adjudication is
done.

MS. SPIELER: Glenn?

MR. SHOR: Y ou mentioned of the denias there are about 2600 for
non-covered conditions. What happens with those? Do they get a notification that they
may be digible for the --

MR. TURCIC: Yes. We' ve started that probably last March or so. If
it'sacondition -- | mean, if someonefiles for hearing loss, we re not going to put in
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those decisions that they may be covered under the DOE program. Buit if they're
claming someillness that may be covered under subpart D, that information is put in the
recommended -- well, first of dl, thefirst step would be to send a developmenta |etter
pointing out what conditions are covered by the DOL program.

In that correspondence we indicate that what they’re claiming may be
covered -- you know, it’s not covered under the DOL program but may be covered.
And we give the contact information to file acdam for subpart D.

That' s repeated in the recommended decision and that’ s repeated in the
find decison.

So throughout the process, we learned -- that was something that we
learned that we needed to do and we ve been doing that in our decisions.

MR. SHOR: Could you furnish us with a copies of sort of atemplate
for that correspondence?

MR. TURCIC: You can go right on to our -- we put our fina decisons
-- there sa search engine. We put some precedent setting cases. I’ sright on our
webste. And you can seeright in there that that languageisin there.

MS. SPIELER: Greg?

MR. WAGNER: Just to extend that alittle bit, could you talk more
about the coordination with the Department of Energy in terms of assuring thet there
aren't sort of cases or people dropped in the way since you are not doing a kind of
common point of in-take. Isthat correct?

MR. TURCIC: The cases that arefiled, the clamsthat arefiled at our
resource centers, those are joint resource centers. So that would be a common in-take
point.

Asfar as acommon form, that -- we' ve discussed that. For the
amount of work it would be very little payoff. In fact, it would cause alot of problems
that you may not be aware of.
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We need way different information in the two programs. The two time
frames for the regulations. And as you know, forms have to be gpproved by OMB.

WEe re focusing with DOE and NIOSH on the best way to share data
as opposed to trying to come up with asingleform. It'svery confusing. Y ou wouldn’t
believe -- we have the RECA claims -- how many people mark that they were uranium
workers, which isredly limited to the miners, the section 5.

So that would be avery difficult thing to try to work out. And redly
from a paperwork reduction aspect, alot of the information that’s going to be needed in
a dtate program we don’t have any need to know it.

Another area where we would run into big problemsis under the
Privacy Act. The definition of survivor is going to be quite different between the two
programs. There' s no -- we can't give information from someone that may be a
survivor under our program that would not be a survivor or would not even file under
any other program. But thereisalot of coordination there.

Like | said, a the resource centers, people often file at the same time
both claims.

MR. WAGNER: What percentage of your clams are coming in
through the resource centers and what percentage are coming in through other routes?

MR. TURCIC: It's probably haf, maybe alittle bit more than half from
the resource centers.

MR. WAGNER: Isthere any feedback to the individuals who may be
filing not through the resource center about the existence or the availability of the DOE
program?

MR. TURCIC: That'sin alot of the information that we send out and
we aso place that, like | said, in the decisions where that is gpplicable.

MS. SPIELER: John?

MR. BURTON: | want to follow up on aquestion that Les asked in
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terms of the flow of the clam. | was surprised. It sounds like you' re getting 15,000 to
20,000 dlams ayear ill comingin. Do you have an etimate, aworking estimate of
the tota number of clamsyou're likely to have by --

MR. TURCIC: We originaly estimated that we would get somewhere
in the neighborhood of 80,000 in the first two years, so we' re dightly off track for that.

MR. BURTON: I think theré s an implication of what’s likely to
happen over here aswdl if the flow continues to be that Sgnificant.

MR. TURCIC: We thought that there would be a surge up front and
then taper down. And in redlity, it was a dower buildup than we expected. And 0
now We' re not sure where the paper will occur.

MR. BURTON: So there's been no decline,

MR. TURCIC: No. No decline yet.

MR. ELLENBERGER: Therewas alot of discussion leading up to the
enactment of the law about the appedls processin DOL decisions. And I'm just
curious as to how you would characterize gpped s to denids?

MR. TURCIC: At thispoint in time it samixed bag. Therewerea
number of them that the recommended decison isthen remanded. 1t may bea
recommended denid. |sremanded back to the digtrict office to do a recommended
acceptance. And there' s been afew, alot less recommended acceptances that have
been remanded to go back.

The way we work that is it depends on -- we don’t want the findl
adjudication branch doing alot of additiona developmenta work but if thereisa smdl
amount, they’ll go ahead and do the additiona developmenta work and issue afind
decison.

WEe re very careful there to make sure that the clamant hasthe
opportunity to disagree with that. We wouldn’t do that anywhere where we were
reversang adecison. And anumber of the casesthat | talked about that we sent to the
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Nationd Cancer Indtitute, we ve gotten interpretations from the National Cancer
Indtitute that certain types of cancers should be considered.

Like for example, we had oneissue. There was a clamant who had a
cancer of the cartilage of the larynx. Normally -- and if you look at the ICD-9 codes,
cartilage cancer is considered bone cancer except cartilage of the eydid, nose and
larynx.

We got an interpretation from the Nationa Cancer Indtitute that this
particular type of cancer should be considered as bone cancer, so then at the FAB, we
reversed that denid and made it an approva. But it'samixed bag.

The FAB has -- and one of the god's there was to alow people to get
through the system as rapidly as possible and then if they disagreed with the decision go
to Digtrict Court. The FAB has met their goa of the findl decisionsin cases, non-
contested cases. They’ ve met their god 75 percent within 75 days of receipt. And the
clamant gets 60 days to decide whether they’ re going to file any objection. So
they’ ve met that.

The number of hearings has started to increase now. Origindly the
number of hearings were hearings based on non-covered conditions. We expect now
as we gart getting dose reconstructions back that we' re going to start getting hearings
relative to aspects of the dose reconstruction or aspects of the probability of causation.

MR. ELLENBERGER: What's the experience in terms of attorney
involvement in these cases?

MR. TURCIC: It'svery little so far. Some people are represented by
attorney but so far the vast mgjority of people have not been.

MS. SPIELER: Steve?

MR. MARKOWITZ: (Off mike)

MR. TURCIC: That getsto the question | have about Hanford. We're
doing everything that we can to find out why but the only thing that we think isa
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possible explanation is that in the facilities where there snow a -- like at Oak Ridge
there’ sa specia exposure cohort and the non-SEC and those people may tend to file
because they know that people are getting benefits.

So we're thinking that maybe once we get more dose reconstructions
done and probability of causations and benefits awarded that maybe that will pick up at
some of those other sites.

MS. WELCH: Of the cases that you' ve decided, | would guess are
most of the beryllium and specia exposure cohort cancers.

MR. TURCIC: That's correct.

MS. WELCH: Y ou said something about getting some dose
recongructions back. But from what Larry sad, it didn’'t seem like there could have
been very many.

MR. TURCIC: It'snot that many. | think it's about 12 so far.

MS. WEL CH: And when you have those like 120 days, that's
obvioudy does't include getting the dose recongtructions back.

MR. TURCIC: That's correct. That'sthe 120 daysto get it to the
point that it goesto NIOSH.

MS. WELCH: And of the total number of claims, how many are the
AWE and beryllium --

MR. TURCIC: | don’'t have that with me but we can --

MS. WEL CH: It's more than you thought?

MR. TURCIC: Yes. We ve gotten alot more claims from AWES than
weinitidly -- that was an unknown out there of how many people worked at those
fadlities and a beryllium vendor fadilities

MS. WEL CH: Because some of the AWES are people where only a
small proportion of the people that worked for that employer would actualy be
covered --
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MR. TURCIC: That's correct.

MS. WELCH: -- because of the narrow part of the employment. So
you have a system you think that doesn't collect dl the information for dose
recongtruction because a person isnot digible --

MR. TURCIC: The way we work the processis -- and we' ve learned
astime went on in order to speed things up. The first determination we make is are
they claiming a covered condition. If they are daiming a covered condition, then we
dart looking at employment verification and developing the medicd, but are they at
least claiming a covered condition.

MS. SPIELER: Thank you very much.

MR. TURCIC: Y ou' re welcome.

MS. SPIELER: I'm torn here about this great question but it seems
unfair not to get to the DOJ completed now since it's redly short, if Someone' s hereto
giveit.

Claudia, are you on the phone?

MS. GANGI: (By telephone) Yes, | am.

MS. SPIELER: I'm sorry. I’'m looking around the room thinking
where s Claudia. | apologize.

Why don’'t we take your report and then take a quick break.

Go right head.

MS. GANGI: Okay. I'll be very brief.

Good morning. It's ill morning, so good morning.

| want to thank you for putting the Department of Justice on the agenda
today. Aseveryone knows, our roleisvery limited and perhaps not on point for the
issues that you address as acommittee, but it’ snice to get alook at the full picture of
the statute and how it's operating.

And as Pete sad, if | quote the number properly, there ve been 4,029
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RECA clamsthat have come through for the additional money from the Energy
program. Because of that, we do have a congstent flow of work coming through the
Department of Justice from the Department of Labor.

To date, we have received just over 2400 requests, requests for 2400
clams. And we ve managed to stay gpace with our responses to those requests for
information.

We can see from the dates of the RECA decision that outreach on our
end isworking because we' re seeing alot of claimants with more recent gpprova dates
on their RECA claims. And every two weeks we send out packages and information
to everyone who' s been approved during that two week period with an explanation of
the Energy program and claim forms -- and that appears to be a successful outreach
effort on our part.

We do have agood close working relationship with the Department of
Labor and as issues arise we address them. It has run rather smoothly. Over the past
year, | think both agencies are proud that the work that’ s been accomplished.

| redly don’t have anything ese to contribute that isin keegping with
your specific discussons today but I'd be happy to answer any questions if anyone has
something they’ d like to put on the table.

MS. SPIELER: Questions regarding DOJ processing?

(No response))

Claudia, thank you very much.

MS. GANGI: You re quite welcome.

MS. SPIELER: My suggestion is that we take a 10 minute break now
and then spend an hour before we break for lunch hearing Steve Perry’ s report.

(Whereupon, arecess was taken.)

MS. SPIELER: Okay. Reconvening this meeting.

It’'s been suggested that we have a very brief break for lunch for people
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to take care of things like checking out, but that we then work through the rest of lunch
because several committee members have told me that they need to leave in the 2:00 to
3:30 range.

I’m not actudly sure -- | believe, Judy, having noticed the public
hearing for 4:30 that we re obligated to the 4:30 time.

MS. KEATING: Yes, weare. And we actualy do have two people,
at least two, that are scheduled to speak during the comment period.

MS. SPIELER: Okay. But in terms of discussion by the committee, |
don't expect that we will actudly adjourn by 2:00 but to the extent that there are things
that people want to discuss who will be leaving -- let me just have a show of hands.

| know Laurie was going to have to leave. Glenn has to leave about
3:30.

Sowe'relooking at 2:00. So that’s actudly -- five of the committee
members actualy are going to be gone by 3:30. It's unfortunate that we didn’t
anticipate that and set the public hearing earlier in the agenda so that we could work
around it.

MR. BURTON: Could we -- the two people we know are testifying,
we could do them presumably before 4:30; right?

MS. SPIELER: Yes, we could, assuming that there' re here.

MR. BURTON: Wejust have to keep it open until 4:30 in case
somebody cdlsin.

MS. SPIELER: Right.

Okay. Steve, you and | talked for a minute during the bregk and it
sounds as if you and Kate and one other person from OWA --

VOICE: Yes. Rick Cutshaw.

MS. SPIELER: -- will be -- thank you. -- will be providing
information for the next 45 minutes or so. And to the extent there are specific questions
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with regard to this information, we' Il take them now.

| understand that Steve cannot stay through the afternoon but that Kate
and Rick can. And so we can carry over some of the specific issues that the committee
may have concerns about into the afternoon.

So, Steve --

MR. CARY: Thanks.

MS. SPIELER: Could we hold our questions until al three of you --

MR. CARY: No. | think you can ded with questionsto me and Kate.
And then Rick’sareais sort of a gpecid area. It'sthe records issue and things.

There s been alot happening here since the June meeting. Of course,
the rule has come out and Kate is going to be talking about that shortly.

| dso wanted to mention that we have the pleasure of having Dr. Regif
Venkaya, who's apresidentia Fellow, who had to leave at 11:30, who'sredly given us
alot of help on the project. And Dr. John Ellis -- is John ill here? -- to help on our
physician panel.

What I'd like to just summarizeisalot of what Bev had talked about
earlier. What therule really did was create a process which redly isapipeline, and
we're in the process now of getting people into that and through it. And Pete was able
to have operating data about the success of his program. And | think over the next
severd months we' ll begin developing that data oursalves.

As Bev taked about it, we' re getting the applications worked, first-
come, firg-worked. We're getting medicd releases. And then to the field offices for
the employment verifications, the medica records and the employment records thet help
us with the exposure determinations.

Our target date working with the field officesis 60 days for that. Once
the files are completed then we go through the path that Bev aso described: contractor,
15 days. We're hoping to do that in lesstime than that, of course. And then the time
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for the worker review. And then, of course, onceit goes to the physician pand, the 30
daysfor the physician pandl.

So you'reredly looking at a pipeline that’ s anywhere from two weeks
to 100 days or more long. And | don't have enough information to date redly to give
you any specifics about that. But that’s sort of where our focus is going to be over the
next couple of months.

But the big new since June has been the work that Kate and our
department has done on the rule, so Kat€' s going to describe a little summary of what's
happened and answer your questions about that.

KATE: And thereisin your packet a sngppy visud ad. The rule looks
S0 nice and diminutive in Fed Register form. It is not the portion on crop insurance,
athough it would probably be faster to discuss.

Let me start firgs actudly because people understand that our
attorney’ s opinion has been throughout that in order to actudly operate physician panels
for any given jurisdiction, they’re virtua panels. So an lowa pand won't be located in
lowa but rather reviewing clamsfrom lowa. And it could be any three physician
assemblies.

So the work will be virtua but in order to operate on a given Sate
about a given state for causation, we have to have state agreementsin place. In your
packet is adso acopy of the completed state agreements.

We identified the 15 gtates for which the vast mgjority of our claims at
the L’ Enfant Plaza operation have come from. Now, that's whether they're state only
or date-federd overlgp. There are 15 jurisdictions in which most expressions from
help have occurred. And as Bev has pointed out and the committee helped further,
elucidate isthe wrong word. Obfuscate.

The difficulty on what state someone might need areview or an
goplication inis a times amoving target. Irisis of course right about the ability to clam

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064)



© 00 ~N oo o b~ w N P

N RN NN NN NN R B P R R R R R R R
N~ o 0 M W N P O © © N o O M W N B O

63
in a gate where you live, but our gbility to compe apayor in that state may bein
quedtion if you worked for afacility.

So let mefirg tell you about the MOUs we have in place, which is sort
of very good news. WEe re very happy for the cooperation we got from states, many of
which are satesyou dl are from.

In no particular order: Ohio, Kentucky, lowa, Colorado, Cdifornia,
Alaska, Texas, Washington, Tennessee, New Mexico and Nevada have completed
agreements which are signed by Bev and ether the Adminigtrator or Governor. And
those are in force right now.

We have agreements reached with South Carolina and Idaho, and
those are probably finding their way to ether Loretta or my office while we St here,
They werein the mail. We have to have these over-nighted. Our snail mail Hill tekesa
little while because of sanitization.

We have a pending agreement in Illinois and a pending agreement in
Missouri. Those are yet uncompleted. But we' ve had very good cooperation from the
gates and you will see from these agreements that what members of this committeg, if
we timetravel back a couple of years ago, the state agency relations subcommittee had
looked at avariety of things that might ought be put in the state agreements. And we
were told by our counsd pretty quickly that anything dtering or affecting the operation
of agtate system was not acceptable.

So you' Il see from the substance of these state agreements that we
basicdly say we re going to be in town operating these pands and we' ll et you know
what our findings are if you'd like, and will you let us know what data you can legaly
let usknow.

The good news for folks who do know state work comp is that none of
these states is concerned about the ability to process these clams. Of courseg, illness
clams are very rarefor states. But many of you represent state agencies or have.
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The dtates are confident in their ability to adjudicate clams. Indeed,
some of the states are very happy that they’ re going to be seeing better, more complete
filesfor DOE workers. There have been sates that have been concerned throughout
higtory that they
couldn’t adjudicate claims as thoroughly or as well as they would like for some of these
workers because it was difficult to get records. And the records pieces will come after
me. And Rick has many more detalls.

But one of the very important aspects of operating these pandlsis of
course to generate the causation findings, but we' re dso gathering up individua
exposure information and facility information for review by these panels. That same
information will then be available for review in the event that an employee dectstofilea
dam.

Asrdatesto the rule specificadly, I'd like to highlight some of the
differences between the NPR, the notice of proposed rulemaking. | think that many of
you were on the teleconference where we discussed the rule.

There are abunch of sgnificant changes, and I’ d be glad to discuss any
of them in detail, dthough if we start taking too much time, I'll probably suggest we
move this until after the other presentations or you torture me privately. | can certainly
take any questions you have. But | think that most of you have probably reviewed this
and there are sgnificant and subgtantid changes, and we fed improvements from our
proposed rule to thisone. And let me identify what some of those are.

There are some fairly smple ones like we no longer require unanimous
findings from the panels. Two out of three docs will be consdered afinding.

A dgnificant and important difference, and | know this committee cared
agreat ded about it, was whether or not you needed a diagnosed illness to get over the
threshold to be consdered. And you do not. Y ou need to believe you areill. And
dthough it's statutorily the case that illness hasto be possibly related to exposureto a
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toxic substance, there could be a case where | never worked around anything toxic
ever. | wasme, abureaucrat in abuilding and never even had the luxury of atour and
I’m claiming something caused by radiation exposure. There' s apossbility adam will
fal.

To be honest, we haven't seen that happen yet. We are using
intentionaly a very open process and avery low bar.

If aworker says| don't fed good and my symptoms are headache,
depression -- you know, things that go with ajob, that will advance the panel for a
finding a causation. We are content with making certain that the medica decisons are
made from medica personnd. And | know that many of you weighed in ether in this
capacity or other capacitiesto say that it was essentia that we as OWA bureaucrats
not practice medicine and decide whether somebody did or didn’t have symptomology.

So what we are dedicated to doing with the Secretary’ s leadership and
Bev'sleadership is making sure if aworker saysthey'reill and thet illness might have
occurred through exposures at DOE, the physicians panel will get good informetion and
will make a decison and a determination about causation.

| was in work comp in a gate system long enough to believe that these
doctors are going to do their work, and hopefully do it well. And so we' re comfortable
saying we have avery low bar for access to the panedls but we expect the panelsto
aoply the statute and the rule as written.

The other and probably most important other than not having any
screening criteriafor the ultimate viability of aclam -- and this actudly wraps back into
one of Dr. Wagner’s questions and Les s about automated filings. There are certainly
workers that are digible to have afinding of causation by our physicians pane for
whom there will never be a benefit in state work comp.

We will not weed those cases out. The easiest example is someone
who is a non-dependent grandparent or grandchild who is alegitimate survivor under
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the statute. But unless somebody here -- and I’'m staring at both John and Les. Unless
there s a Satute that' s just changed recently, there' s no state comp Statutein this
country that alows non-dependent grandchildren or grandparents to claim -- it alows
them to claim. It will afford them no benefits for the death or illness of aworker.

So thereis adisconnect and it is both statutory and in the rule between
acausation finding and an ultimate filing for benefits. And that is a decision the worker
needs to make. And we are dedicated to giving that worker redlly good advice,
meaning not ours. And that isthat every state has recommended and some indeed,
John, have said call alawyer. Every sate has recommended what aworker in their
gate with one of these positive findings ought to do.

And there are states for which the recommendation is these people
should cdll trid attorneys and we have alig if you don't.

Now, we' ll let the state do that. We won’t ever help someone make
that decison. We will get them to the Sate agency who in dmost al cases has
individuas, areas or experts that can help.

In Colorado, for instance -- in Cdlifornia, we have specific people that
arewilling and able to answer questions. There are states that have entire shops where
you can cal for assstance.

So aworker will need to make that decision and we hope to provide
them through the state agency, not through OWA, with specific help on the Satein
which they might befiling.

Probably the most sgnificant and sgnificantly discussed in our
comments portion of this rule was the actua standard of causation. | do urge you to
read the preamble because it says why we did what we did to everyone we did Stuff to.
But the actua standard for causation -- and thisisthe one | just pulled out of my packet
S0 I’'m just going to chat until | find the citation.

Okay. 1tis852.8, whichisdiscussed in letter “P’: what guiddines does
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aphyscian pand use to determine whether illness arose out of and in the course of
employment.

And | think this group will be very happy with what our standard for
causation is.

A physician pand must determine whether the illness or death arose out
of and in the course of employment by a DOE contractor and exposure to atoxic
subgtance at a DOE facility on the basis of whether it's asleast aslikely as not that the
exposure to atoxic substance at the DOE facility during the course of employment was
aggnificant factor in aggravating, contributing to or causing the illness or degth of the
worker &t issue.

And | know that people were concerned both that we would use either
auniform or state specific standard and whether we would use aredtrictive or
permissive standard.

Thisisauniform standard, asyou see. And | believe in work comp
terms and we at DOE believeit is a very permissve sandard, a standard that will alow
workers who have becomeill out of and in the course of their employment to receive a
positive finding of causation from the physicians pands.

It has agreet ded of detail in here. A couple of additiona changes.
There was an gpped in the NPR. There's an gpped process which isinternd to the
office of hearings and gppedls. It's an adminigtrative apped.

The two additions to this process thet this group will be interested in but
have aready been discussed at length are that a worker will see dl aspects of their file
before it goes to the pand. Not unlike what Larry Elliott described from the NIOSH
portion of the processin prior meetings. A worker will see everything that is going to
go to the pand and review that.

An employer now has an opportunity to add additiond information to
thefile. Thereé' sa15-day window &fter the file is completed for that to occur.
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| need to say very clearly thisis not intended to be arebuttal or such. It

can be whatever the employer wants. We expect in the vast mgority of those Stuations
that there/Il be nothing additiona to add.

There' s some unique situations. | think Bev has described one where
there was medical testing done for aworker that DOE might not have known to request
on this particular worker. The employer can submit things. But one of the thingsto say
very clearly a this point is there is nothing an employer can submit in that 15-day
window that will derail aclaim that has otherwise met the standards required.

Y ou have to be a contract employee or survivor. Y ou cannot be an
atomic weapons employee or beryllium vendor employee to come before the pand.
And it hasto be at least possible that the condition you' re claiming was caused by a
toxic substance.

Those are the only two conditions you must mest to be digibleto go
before the pand.

As Bev pointed out, workers for whom there may be no benefits,
workersthat are dready being served aby another part of the system, it may affect
what the ultimate outcome and financid outcomeisfor aworker. But if you meet the
basc digibility criteria of being a contract employee or sub and having an illness that
might be caused by exposure to toxic substances, you will go to the pand.

There s nothing about that 15-day employer submission that will derail
alegitimate dam.

We expect that the physician pand will, and it's clearly identified in
here, review everything that is put into that record. That is part of what the good work
of these pandsis. But both the worker and the employer have an opportunity to
review or comment that they did not have in the prior iteration.

| think that in summary terms that identifies the mgor changes from the
prior. And | won't give you dl of the details unless there are concerns or discusson
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points that people would like.

But there were two issues raised earlier that sort of are subsumed by
this and one was -- and Bev answered it, but what about people, for instance, from the
gpecid cohort who have a dtipulated finding of causation from DOL. They’re holding a
piece of paper saying my government said they’ ve made me sick. My government said
they gave methis cancer.

By definition, the specid cohort saysif you worked acertaintimeat a
certain place and have a certain disease, for the DOL portion of the program causation
is stipulated.

We asked our attorneys directly if there was away to embrace, use,
demand of the pand that they find congstent with those findings; if there was any way
for usto use the other subtitles as part of our subtitle.

And the legal andysis -- and there are a bunch of lawyerslooking &t it.
Maybe alegd andysiswasno -- okay. A couple. That indeed our requirements under
subtitle D were requirements under subtitle D and that we are compelled to determine
causation for these clamants.

So it’s possible that a person who fails the dose reconstruction process
at Labor who'stold their cancer is not aslikely as not caused by radiation, may indeed
succeed in our doc panel process. And if there are Sate benefits available to them, this
could help them.

It is aso possible that workers who have been told yes by the
Department of Labor will betold no by our pands. | would be surprised if workers
with afull blown dose reconstruction that shows a cancer aslikely as not with
probability of causation tables and a dose reconstruction -- we can’t determine exactly
what our panels might say. But that would be very strong evidence as a pand evaduates
the evidence on aworker for aworker for whom there was a stipulated illness or
stipulated causation as part of the speciad cohort.
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| certainly can imagine where there may be inadequate exposure
informetion either available or -- there may be inadequate exposure informetion to
make a connection between an illness and the work at DOE. And dthough this gives
usagreat ded of concern, deepless nights and heartburn, we could find no way around
our statutory responghilities in this rulemaking to make our findings exactly conagtent in
al terms with the Department of Labor’s portions of the Satute.

And I'd be glad to stand for any questions that folks have.

MS. SPIELER: Len?

MR. MARTINEZ: Can you give us the Department’ s definition of a
willing payor?

KATE: One for whom we can make ameaningful order to not raise
affirmative defenses.

MS. COOK: One that we can get money to. Anything short of
stopping a stranger on the street and handing them a check and saying please hand the
check to that guy. Can't do that. But any other way | can get money from meto a
contractor, that’s awilling payor.

MS. SPIELER: Mark?

MR. OLSEN: I've got a couple. With asingle uniform standard, isthe
Office of Worker Advocacy contemplating making its decisons a matter of record?
Much like, for example, that OHA does with its FOIA whistleblower decisons? Isthe
Office of Worker Advocacy going to make any kind of aforma case determination on
the website?

KATE: Interms of how many and what the outcomes were?

MR. OLSEN: Onindividua outcomes. Thiswas covered in this
circumstance. Thiswasn't. To ensure consstency.

KATE: | certainly can’'t answer that.

MR. CARY: Y ou mean like arecord of decison?
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MR. OLSEN: Yes.

MR. CARY: No. We hadn't anticipated that.

KATE: | come from a dtate program in Minnesota where we showed
everything, so other than identifying -- | think in some of our states and our privacy
requirements as well you have the quandary we ran into which isif you know enough
about me -- you know, a chubby 45-year old bureaucrat who knows work comp and
DOE -- you' ve identified me.

And | know in Minnesota, you couldn’'t in asmall town say anything
about an amputee working in one of our poultry plants because it would identify the
person.

So with al the concerns of privacy and the like, it's not clear. 1 would
certain think a some point in the future public review of what our findings werein the
species would be possible. | persondly would hope as a comp person, but some of
these are very unique cases.

And as you know, in some of these facilities, if you sarted saying this
toxic exposure with these components you may well be infringing on a person’sright to
privacy both medicdly and in this

And we' re usng other agencies dataand information and findings as
well. So within the confines of privacy and thelike, | think it's an excellent idea.

MS. COOK: There' s another aspect to it for me for future reference.
There sgoing to be alot of information so | have to think about how to say thison
Friday to the OC MED docs. There' sgoing to be alot of information that comes out
of thisthat is going to further the fidd, if you will, and how do we pull that information
together, that kind of trending information, to really make an impact on the field of
occupational medicine.

Thisis not aresearch project but it's certainly alot of datathat | think
people could find very useful. And so I'm struggling with thet alittle bit, too, on how
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we can move forward with that.

So any of you who are -- people like you, Steve. If you'rein those
fidds and can think of away that we can pull it together, we' d welcome some input on
that.

MR. OLSEN: In 852.16 and 17, those sections deals with
circumstances under which -- the program office will or will not accept the
recommendations of aphysicians pand. And | was just wondering under what
circumstances you are going to obtain additiona information such as referred in dot 16
or sgnificant evidence to the contrary.

KATE: We anticipate that that will be one of two Stuations. Oneis
where the worker would come forward to Steve, the Director of the Office, in whom
the authority is vested, and say wait, they evauated this without this important piece of
information. That could either be something the worker had or something that’ s been
generated since.

| think that we anticipate as we discuss the rule in the fina inception of
these processes that the vast mgjority of these findings will be accepted. There will be
nothing willy-nilly. And we will not as an office seek to enhance information for a
negdtive or pogtive finding.

We assume we I accept that. And if Someone were to raise significant
evidence, if the worker would say, wait, this negative -- you clearly missed what's
goingon. Or | guessin arare ingtance if somebody has Sgnificant evidence againgt a
poditive, it would be recongdered commensurate with the statute and rule.

MS. COOK: | could see asituation, for instance, we don’t want to
gop anything in the works. But | was referring to the D& D operations. If in the course
of doing something we run into some building & Rocky Hats thet had Suff in it thet
nobody had anticipated, so we have some clamsin process that may have been denied
but in the middle of that we found asbestos where we didn’t expect it, that givesusa
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right here at the end to say wait aminute. Something's happened while thisis a the
physicians pand that we need to add.

MR. OLSON: And thisismy last one. In 852.5, the employer is given
an 15-day opportunity to provide input at the early end of the decision. Isthere going
to be an opportunity for the employer to review the physician’s pand?

KATE: Thereisnot. Thereisnot currently. There certainly could be
something in a procedure or policy that isn't reflected as a direct edict or mandate in the
rule. But thereisnot currently.

MR. MARTINEZ: Given the comment that Bev just made with respect
to there may be during the course of D&D, for instance, there may be discovery of
materid that wasn't origindly thought could be where it was. Not that that ever
happens.

| would be concerned about asking the contractor to certify thet thereis
no more additiond information available, which iswhat you ask the contractor to do
with in the 15-day period of time. So you might want to look a the language in the
form that says you, the contractor, now certify that you have no other additiond
information to add.

KATE: But doesn't that certification in that context equd that you have
accessto ano balot? We're not looking for perjury here.

VOICE: Those changes have aready been made at the suggestion of
the Idaho office and your office. And the language | think since theinitid formsthat |
think some people have seen have been changed to reflect that we have no additiona
information to add a thispoint. And that’sdl it says. You don't have to certify
anything.

MR. WAGNER: Isthat for the clamants dso isthat only for the --

KATE: That' sfor the employer during that 15-days.

VOICE: That's drictly from the employer. And they merdly sign-off
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and say | have nothing else to add at thispoint. There's no certification involved.

KATE: The clamant doesn’t need to so certify, Greg, because they
could continue otensibly. This rule and tatute don't prevent aworker from working
for an additiond review next year.

Now if there' s no new information at dl, | would expect the review
might come out consstently. But there certainly isn't any prohibition on multiple
reviews, as written.

MS. SPIELER: Steve?

MR. MARKOWITZ: | have a couple of comments and a couple of
guestions.

| do think that you said, Bev, that there' s something here we can learn
from. Being anationd industry we have a quasi-nationd process of identifying -- some
thought might be given to identifying data, medica data that would be rdlevant.

The find rule is much, much improved from the draft and DOE
desarves, | think, enormous credit for that. But most of these that we are concerned
about sgnificant changes were made much to the better.

Now, for the questions.

The physician pand. Are agiven st of three physicians being assgned
to agiven fadlity?

KATE: No. Itisrandom assembly. And it literally isbased on
peopl€ s availahilities and their capacity. They are virtud assemblies, so a any given
time, Irisand Lauraand Len could be on one panel and Lauraand Len and you could
be on another hearing cases a the same time for different facilities.

Since thereisa uniform standard for causation, that finding will be
uniform. The facility information that we hope to gather and refine as we go through
this, in addition to the individud information if | worked at Oak Ridge, we want to have
information about Oak Ridge.
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WEe re hoping obvioudy that we' re able to provide good enough
information about the processes and exposures aworker might have gotten at a
particular facility that actua specific facility expertise by an individua won't be
necessary iswhat we' re hoping to be able to provide.

MR. MARKOWITZ: So since you're beginning to send these to
physician pands, let’ stalk about that. How are you training the physicians about what
goes on a these facilities? And especidly where think alot of the claims would have
superficia information about exposure -- and not much more.

The phydcians are in adifficult Stuation.

MS. COOK: Let metalk to that because that absolutely should not be
the case. Shouldn’t say you worked in 707 and they did this. I1t'samogt irrdlevant
what they did. It iswhat were they exposed to when they were doing that work.

And | expect these cases to have that information. | do not expect
physicians to be operations folks. | don’t expect them to have expertise in how you
build a nuclear wegpon. | do expect that our casefileswill have dl of the toxic
subgtances that were in this person’ swork world and the form that that materid was in.

They were handling encased uranium materids or were they machining
it and exposed to fines. Those sorts of things.

If we are turning cases over to physicians that only describe a building
name and akind of work then we have not done our job. So | do not expect
physicians to have that expertise.

The other thing. If we are counting on the physiciansto have a
complete understanding of afacility, that meansthat we can't fully utilize dl the
physicians. We need to have the expertise of these physcians as physicians, not as
experts on what complex.

| want to fully utilize dl the people that are available to us, so we need
to be giving them the best information possible and not divert their attention to trying to
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understand how you build a wegpon.

MR. MARKOWITZ: So on the occupationd history --

KATE: | wasjust going to say look at -- yes.

MR. MARKOWITZ: Are some of those details reflected? And how is
it developed? In many of the medica reports you have from physicians may not have
thiskind of detail.

KATE: If you look at 852.4, Steve -- and it may not be adequately
detailed -- but under number 4 in that, and the preamble talks alittle bit more about
this, for workers for whomi it is possible. And | think in our discussions between NPR
and the final, it was understood by many to be less possible if aworker were deceased.
But when possible, afull occupationd higtory like those currently done with the former
screening programsiis one of the responsihilities of the Office of Worker Advocacy to
provide.

If aworker has one it must go into the file. If aworker doesn’t have
one, it'sincumbent upon usto try and get such ahistory so that to the extent possible
and avallable these reviewing physicians will have agood occupationd history which
ought to specificaly ded with the processes and procedures | did, in addition to the
facility information, as Bev said, that ought to show what the possible and observable
exposures were a that facility.

MS. COOK: Let mejust add to that. One of the thingsthat | talked to
alot of workers about, it’s criticaly important to me that workersfileaclam or file
information into the process not only for their own file but for their co-workers. I've
talked to alot of workers about thet.

Even if they don't necessarily want to report it but they have alot of
information on what went on in that facility in the early ‘50s, we need that information
because our dtes are putting together facility specific information over a period of time
and the D&D information fitsinto that. And other workers information fitsinto thet.
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And I’ ve talked to many facilities where they said they were getting a
good profile of what went on in what building a what time so that it's easier and easier
for usto pull together the casefile.

But | think | talked to you before about my friend that had worked at
Hanford that ended up in Idaho that had radiation induced cancer and passed away in
July. We wanted to make sure that he talked to the folks at NIOSH and they did talk
to him right away to get hisinformation to them while he gill had timeto. Not because
he wanted to claim but because he wanted to make sure that that information was
utilized for other people' s clams.

So that’ swhy I'm redly pushing the workforce to get their information
in to help each other build these cases.

MR. WAGNER: A couple of questions.

In the pand process is there independent review by each of the panels?
Is there any interaction among the panels?

KATE: Wewill not physicaly assemble them, athough they will know
who the other pand membersare. They're cartainly able to spesk at length viaemall
or telephone.

Each pandig will be given the full set of information, everything thet
was submitted into the file by the worker, so thet they can fully evaluate if thereisaway
to identify where some of the important portions of the records are.

MR. WAGNER: But there' s no obligeatory interaction among the
paneligts?

KATE: Thereisnot. Thereisto the extent that oneindividua will need
to -- | believe our process currently isthat the individua of the three will discuss with
the others their findings and submit findings of the pand. So that interaction is

compelled. But | could be one of the docs and not talk to the others, just tell the person

my findings.
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MR. WAGNER: Y ou addressed the issue of missing but obtainable
occupationd history information. What about additiona medica information?

We spent afair amount of time in the physicians pand subcommittee
talking about that. If physicians panels-- | mean, it seemsto me that some cases are
clearly recommended yes. Some are clearly -- there sredlly little basisfor a
recommended no. There may be gray area cases where additiond evaludtive
information would be helpful.

What are you going to do with those?

KATE: If theinformation that's requested is specidty information, you
just plain need to talk to somebody who knows exactly what to do in these kinds of
illnesses or exposures, under 852.10 --

MR. WAGNER: The question isn’t --

KATE: You want additiona medicd information.

MR. WAGNER: Right. There' s an additiona test; there's an additiond
-- that we can’t make this decision at this point.

KATE: If thereis additionad medica testing required if that worker is
currently digible for Steve' s other hat, for any of the former and current worker
screening programs and it’s an appropriate test to be done within those, DOE will assst
in terms of getting that person the help that way.

There are certainly some things like a chest film that might be obtainable
through current insurance mechaniams. Thereisnot in thisrule nor did our attorneys
fed thereisin the Satute the ability to do medicd ordering and expenditures
commensurate specificaly with the panel process.

So the pand cannot order tests; cannot order that a worker have a
certain test.

MR. BODEN: Can you explain just what your attorney said in the
datute prohibited DOE from doing that?
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VOICE: Theré saword “assst” somewherein the statute,

KATE: Thereisassst. And thiswas-- and I’'m not trying to put
attorneys on the spot. When there were discussions about what that might mean and
the questions had to do with how the Office of Advocacy might properly spend its
resources, We re authorized certainly to reimburse claims that come through our typica
contract mechanism.

If Len or Mark are able to accept claims for which they might
otherwise have raised defenses, Bev can fill their coffers back up. That’sthe kind of
expenditure we can make within thisrule.

Thereis no legitimate medica expenditure authorized or gppropriated in
subtitle D for medicd testing, is| believe our position.

MR. BODEN: Jugt briefly, it seemsto methat if thereisan
authorization to spend money on the physician pand and the physician pane saysthey
need an extratest -- I'm certainly not an lawyer and I’ m talking to somebody dse
who's not alawyer -- it isn't clear to me why such testing would be prohibited.

KATE: | think not authorized as digtinct from prohibited.

MS. SPIELER: | think thisis aresolved issue that we redly can't affect
a thispoint. The rule does not make any provison for this.

| actudly think this as an issue on which lawyers could eesily disagree.

KATE: Unlike mogt other issues.

MS. SPIELER: Right. So the notion thet there’ sasingle legd
interpretation of the statute would be probably fase. In fact, the lawvyers who had
influence over the find drafting of the rule hadn’t particularly viewed the satute as a
different one.

KATE: | was going to say I’'m certainly operating under asingle legd
interpretetion.

MS. SPIELER: Kate is compelled to operate under that single legal
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interpretation unless that’ s chalenged in some other forum.

MS. COOK: Let me make my spid at this point, too, about there are
lots of things that we can anticipate might not work inthis. Let's see what redly
doesn’'t work. We're just getting started. Haven't seen anything where someone has
sad | don't have enough medica information. | think more to the case will be | don’t
have enough exposure information to relate to the illness. 1t will be that kind of thing |
think more,

MS. SPIELER: The issue of whether the physician panels thing that
there' s inadequate medicd information in the file is one that hasn’t been tested yet. So
whether we might not have seen it yet isit’s not there yet.

Don, you had your hand up awhile ago. Did you want to --

MR. ELISBURG: | think there were two questionsthat | had.

One is something that Secretary Cook just mentioned. 1t came up with
our discussions with saff on the subcommittee on claims, and thet is the collection of
information that in effect becomes equivaent of a Site profile that other people may be
able to use without then going into awhole ‘ nother line of discovery.

If that substance is being used there, that should be sufficient and
without having to go back and search the records the third and fourth time.

The quedtion is when and how that informetion is going to be avalable
to the clamants, either through the resource centers or some other process.

| think it was Josh who said that whatever informetion is avallableisin
the Ste analys's, but whether the Ste andysis would be available depends on ether your
review or somebody’ s review for security purposes.

MS. COOK: The dte profiles are certainly available for aclamant who
comesin and says| worked a thissteand | got thiskind of illness. We Il pull out
everything we can possibly do to put it in their case and they’ll get to review that whole
caefile.
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Now, the other side of this -- and let me just say again right now up
front, my god persondly isto make sure this works and helps every single person that
deserves and needs help. These are my friends and colleagues and it’ s very important
to me.

The other Side of it though iswe start putting up Ste profileson a
webdgte and you have people who want to do something madicioudy or shopping
around to see where they can best insert themselves to best come out and gain
something at the end. | want to help the people we can help. | don’'t want to sort of
facilitate the gaming at the other end of it.

Soit'salittle difficult. We haveto do thisin aconscientiousway. But
Rick’s going to tak alittle bit about how we interface that information when he talks
about records here in aminute and how we pull that in.

| don’t want to suggest that we have people out there trying to do
something maicious but you know that there will be atime when somebody’ s going to
shop for information.

KATE: Lesand others, | apologize for not having had thisin a quote
form when you ask. Question Q in the preamble addresses DOE and medica testing
and says part D does not authorize DOE to create a new program for examination and
testing of gpplicants, nor does it authorize appropriations for this purpose.

DOE bdlieves that the program office' srule isto assst an gpplicant in
obtaining and assembling existing information rdevant to the dam, induding
employment exposure and medica under the control of DOE or its contractors,
information provided by the gpplicant; and info from outsde sources whose tranamittal
to DOE has been authorized.

So that’ s the more succinct or less succinct lega answer to your
question.

MS. SPIELER: Other questions specifically with regard to the
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physician pand rule before we move on to Rick?

KATE: Donadd, you had a second one, or --

MR. ELISBURG: Wdll, in terms of this question of -- you probably
covered this the two hours while | was gone. But having said that, have you given any
thought to the question of the agency can make any use of the factors and can take into
condderation that Congress made a determination that you if couldn’t figure this out,
could the agency not say, dl right, Congress made thisfinding. We re going to make
this a presumption for purpose of subpart D to move the process aong so we can pay
thedams.

KATE: That specificaly was answered by our counsd for purposes of
thisrule. And the answer wasthat any findingsin subtitles A, B and C are by law not
binding on subtitle D. And we re compelled to vent claims according to the subtitle D
requirements.

MR. ELISBURG: | was asking adightly different question. It was not
the question of whether they're binding. | understand that issue. They may not be
binding. But does that necessarily preclude the Department of Energy from making its
own determination based on a Congressond finding, we're not going there. And we'll
amply take that as our own presumption.

KATE: We may not take it as a presumption. We must ook for
evidence of causation on our own was our legd finding on that. We may not take a
finding from another portion.

Now that finding certainly will be part of the record that went forward.
But if we ask our doc panels from merdly a Department of Labor subtitle B specid
cohort letter to make afinding and they did their work according to this rule, they
would not have enough evidence to show causation.

Y ou bring up avery good point, Dondd, which is the statute stipulates
there may be an adequate exposure record to do a dose reconstruction, therefore,
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we're gill compeled to look for the individud information, the facility information and
the medical information on that worker.

MR. ELISBURG: I'll just put that back in Emory’s category of
indeterminate.

KATE: At least one lawyer said.

MS. SPIELER: Right.

Glen?

MR. SHOR: | have afew questions regarding the MOU datus.

Y ou've aluded to some compacts made between OWA and the sates. And what I’'m
wondering isto date, what if any sorts of trainings have been done with the Sate
ombuds people or information assistance people. Which states have those gone on in?
What sort of specific contacts do we have?

And then what is there to guarantee that the states will understand the
program enough so that when they see a case they can refer it over to you?

KATE: I'll take them sort of in the order that you asked, Glenn.

The 15 dates that | named and a handful of others have sort of come
behind; Florida, Massachusetts, New Y ork, New Jersey, some of the obvious ones.
I’ve been individudly in touch with the adminigtrators over the last three years. You
can imagine how ddightful that’s been for them as we kept having a moving target.

When the rubber redlly hit the road and we had a rule a couple of
months ago, | re-briefed some new people. Now we' ve had severd trangtionsin
severd dates.

The only gtate that asked for training was yours. And Dick Gannon
sad | want you to have atraining plan for us to come help us so dl of our people are up
to speed.

Asyou know, Cdiforniais a massve state and a very complex work
comp statues, and probably the mogt litigious in the country. So that was an excdllent
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ideafrom Adminigtrator Gannon. And we did not hold up the MOU until there was
such training plan. But Dick asked for that and | said absolutely. And this servesto
actualy properly inform my boss. | said sure.

So we have not done that yet. The only state that has asked for that is
Cdifornia

Interestingly, severd of the states which are lesslitigious or have a
amaller clams base have expressed absolutely no concern at al about their ability to
adminigter these dlaims, ether because they think that irrespective of awilling payor
these workers will get a reasonable adjudication. States like Washington and Alaska
are very worker friendly statues, or because they just don’'t see these claims as hitting
their radar.

States like lowa, for whom it doesn’t appear as though we do have a
willing payor, didn’'t seem to give the administrator any heartburn &t al.

So in the big picture of life, severd dozen or severd hundred of these
don’'t seem to be giving heartburn to the adminigtrators. Severd states have identified
individua points of contact. Severd dtates replied back that they, the Commissioner,
wants to remain the point of contact.

| will try thisweek to try to tak them out of that. They redly don't
want my voice mail. And so | would use my one chit as Commissioner to assign
somebody elseto that if possble.

There may be amdl enough markets where the commissioner’ swilling
to answer those questions. But on balance, the states -- interestingly, two of the states
sad the only thing | want to assure is that you don't send me anything or cal me again
ever unless| ask you to. | don't need to know athing from you. I'm comfortable that
the state of X can do this and when the state of X gets afirst report of injury, we'll
processit.

That doesn't imply -- well, you state people al know what that implies.
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Redly, redly old dams without awilling payor aren’t that tough for a gate to
adjudicate.

MS. COOK: Now let metdl you the other sde of that, too, is every
date that | have been to for one of these public meetings, they have afairly high level
person from the state work comp office there tting through al the briefings, answering
questions, asking me amillion questions. Those folks who redly see it coming and want
to understand how this works, they’ ve been there actively involved.

Sometimes it takes three or four timesto say you redly do want to
know the outcome, when you have awilling payor not. That' s the kind of stuff that you
want to make sure it comes with afirst report of injury. By the way, thereé sawilling
payor a the end here. Because you might want to look at it differently then. And the
go -- yes, yes, we want to know that.

So, that whole theory of just in timetraining, | think some of thiswill get
ther attention when they start seeing the claims.

KATE: Cdiforniais dso the only jurisdiction -- and Glenn won’t be
aurprised by this. Some others may or may not be, depending on the systems.

Cdifornia wants to know about every clam going to the panel because
Cdiforniais convinced that the outcome of the pand done will not determine
necessily the outcome of the clamants.

MR. SHOR: Yes. That sort of brings up the generic question. The
different agreements are different and there are some, in looking through al of them, it's
interesting to see some of the things that we probably wish we had asked for. And so
some renegotiations can happen a any time.

KATE: Absolutely. It'svoid whenever any party screams uncle, and
could be, | suspect, reconsdered assuming one of the Sgnatoriesiswilling to
reconsider.

MR. MARTINEZ: It's caled edlectic bargaining.
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MS. SPIELER: Other questions with regard to either the Sate
agreements or the rules specificaly?

(No response.)

Let me make a suggestion here.

Did the sandwiches come?

Why don’'t we take abreak until 1:00 so people who haven't checked
out can do that and grab your sandwich.

| would like to reconvene even if your mouths are full a 1:00.

KATE: She means checked out of rooms, not quit paying attention.

MS. SPIELER: So why don’t we go do that.

Do we each need to pay individually? How do the sandwiches work?

Who's being cashier.

VOICE: Lorettaand | will handleit.

MS. SPIELER: Because of the way the reimbursement works, we have
to pay for them and then we get paid back. WEe re not going to discuss this now.

VOICE: But you just put it on the record.

(Whereupon, the luncheon recess was taken at 12:35 p.m.)
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AFTERNOON SESSION
1:00 p.m.

MR. CUTSHAW: Timing is everything, o I'll give you the most
exciting piece of this, records and data, right when and after you' re esting when caoric
poisoning setsin. So please bear with me.

We have | think some very interesting and key developmentsin our
data and records profile that should help to answer some of the concerns |’ ve heard
thismorning.

MS. SPIELER: And | think as you'll discover, there are a number of
people on this committee for whom data and recordsis key.

MR. CUTSHAW: Absolutdly. It’'s the core to what we re doing.

Firg, I'm aVice Presdent with Science and Engineering Associates,
and as such, we are the management contractor for the U.S. Navy SPAWOR
Information Technology Center in New Orleans.

The Department sought out the Navy SPAWOR Center to support
EEOICPA because of their 20 year history in providing records of promotion, medical
records and pay records functiondity to the United States Navy. So we' ve certainly
done alot of work in this regard and that’s one of the reasons -- the primary reason
that SPAWOR was selected.

| think more importantly for you al to know, and just very briefly, |
have a 21 year career in the Department of Energy complex. | started in coverdls.
I’ve been amember of two bargaining units on an emergency squad where any time
anything went wrong, | went in the building first. And | did nuclear safety work aso.

So thisis very persond to me.

MS. COOK: The other poster child for records.

MR. CUTSHAW: It's very persona because I’'m talking about my
friends, my neighbors, my professond peers and colleagues as clamants. These
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people are known to me.

o, that being said, what we re doing in support of EEOICPA is
deveoping an online functiondity that basicaly has four primary components.

Firgt isthe ability for the resource centers to submit gpplications
electronicaly to the Office of Worker Advocacy. Secondly, by creating that
goplication we create a madter file that tied to an individud through a number of
identifiers.

Thirdly, we can track and status al activity across the nation then
utilizing this magter file. And thiswill help us greatly in cutting down on such things as
redundant claims, as we certainly see, or in the instance where we have an active
clamant who might unfortunately pass away and then we get survivor claims based
upon that claimant. We can then again tie it back to that same master file.

And findly, we have a records management function thet will alow us
to move dl of this data around the country ectronicaly in a secure environment.

Y ou have to understand the importance of that when you just think of
the logigtics of these many, many cases and dl of the participants; from the resource
centers, to the DOE records generators, to the OWA staff and then out to the virtua
physicians pands, and nightmare it would be of moving dl of that data via snesker net
or FedEx.

That’s why the vison was to provide an el ectronic resource to do that.

I’m pleased to say that today we turned on the case management
system. It's now being utilized by the resource centers. We hope in the near term
between now and December to tie in the large DOE site records generators and we' ve
identified 10 primary Stesfor those.

Bascaly what happens -- and Steve went through the process briefly.
But when an gpplication isreceived, it comes to OWA and we build aphysica file that
has the key documents and the information that that applicant provided.
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From that point, we determine whether there is anything €lse we need
from that applicant, such asamedica release. And asyou heard Bev say earlier,
we' ve processed thousands of those medical releasesto dlow usto go on with our
information and data gathering.

Once we receive those, we then go to the DOE sites of employment,
our points of contact there, and we request those records to support the individud’s
dams Andthisisfar morelabor intensve, if you will, than Smple employment
verification, as with some of the DOL programs. WEe re seeking employment
information basics; job descriptions to some degree. Because if you saw my titleiit
would say utilities engineer. But if you didn’'t know what | did, you would not know
that | might have exposures that are not common with the title utilities engineer.

| didn’t smply st in aplace and draw pipe diagrams. So we look at
the duties.

As part of that profile, we try and gather information on where this
individual might have worked & that Site, and then the exposure profiles for those
particular facilities on the Site, in addition to the Site profiles. Because we did have
different agents being used in different buildings.

And somebody mentioned a security concern in regard to this. | can
tell you that dl of the information that we receive goes through a derivative classfier that
asures that we aren’'t compromising nationa security in providing this information.

We then look at individua medica records. Again, during my
employment | had to have a physicd every sx months because of my duties. So | have
araher voluminousfile in the Oak Ridge complex.

We then look for generic facility records. That is brought back up and,
through the system, will be alowed to be either scanned in on site and sent to us
eectronicaly or some Stes who dready have sophisticated imaging centers will scan
this documentation in, provide us with a disk that we will then load into our system.
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It then goes to the nurse caseworker. They will start the process of
vetting this information as far as putting it in the right format to provide to the physcians
panels. They arein no way exduding or limiting or culling out information. Everything
thet' savailable will flow.

Once they do that, then again we will send that eectronicaly or provide
it on a secure website through secure access to the physicians panels. They're going to
be utilizing dedicated |aptops that we re providing. WEe re going to have security
through role assignments. We re going to have security through dedicated |SPs,
meaning that a different computer will not be able to hit this website. It hasto be that
computer assigned to that particular physician.

So we've met dl of the criteriafor handling this type of information and
being mindful of Privacy Act considerations.

The physicians will be able to exchange information between each
other, write notes to each other on the system, bring it al together, come up with their
findings, compare their findings and then the leed physician will then be able tofill in the
summary report and send that back.

So thisis basicdly what we re doing as far as the dectronification, if
you will, of this process.

Currently we are making the trangition in working from paper to
electronic media. And as anything new comes up, of course we have to wak before we
run. We don’'t have dl the DOE records generation Sitestied in at thistime. Some of
the Stes are dtill in the process of developing their internd processes for providing this
information to us in eectronic format.

But that'sthe vison. And | know there was alot of discusson about
fadlity profiles

One of the thingsthat this dlows usto do isindex and sort through this
datain anumber of different ways that are going to provide efficiency overdl to the
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process.

Inmy case, let’ssay | worked in -- at Y12 from 1978 to 1982 and |
was exposed to methyl ethyl death. If somebody dse files an application and they
show the same employment higtory, that will be the first search that we make o that the
data that was gathered for Rick Cutshaw can then be gpplied to that new applicant
having worked in the same place during the same period of time.

So I’'m sure you can gppreciate what an efficiency thet is.

As data becomes avail able from the Department of Labor, we will
again add that to our database so that if an individua has filed with Labor and arecord
search has dready gone on in their case or for whatever reason whatever information is
provided, we will have that in our database. And that might support not only an
individud’s EEOICPA date claim but also other claims for persons that worked at the
same places during the same periods of time.

So that’ s the vision and we are working actively towardsit. And as|
sad, today was the firgt big step in turning on the case management system.

MS. SPIELER: Thank you.

MR. CUTSHAW: Questions, concerns, comments?

MR. ELISBURG: Rick, can you help us get a sense of when you
expect, in terms of dl these different pieces you were laying out, when you expect to go
from avision to the actud operationa system.

MR. CUTSHAW: Well, we are operational today. It's our hopeto
have the mgor records generators, what we call the 10 big Sites, tied in on or about
thee end of December. But currently we are receiving eectronic files from some of the
gtes and we re in negotiations with the other sites now.

MR. ELISBURG: Now are you converting dl of the pending clamsto
electronic data?

MR. CUTSHAW: Yes, weare. Our contractor, who also does all of
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the mail for the House of Representatives, Imaging Acceptance Corporation out herein
Warrenton, Virginia, is going to start batch scanning al of our back files probably in the
last week of this month.

It will take approximately four weeks, maybe five, for them to batch
scan what'sin our file room now.

MR. ELISBURG: All of this stuff is going to be dectronic?

MR. CUTSHAW: Yes, gr.

MR. ELISBURG: All right. At some point as case files going to the
contractor or some informetion is going, and the case file is going sometimes to the
clamant. How arethey going to get it? I'm asking in what form isthis stuff going to be
presented to the physicians panels.

MR. CUTSHAW: WE re sending right now hard copies to the claimant
for the smple fact that we don't assume that they have connectivity, that they’re
computer literate, et cetera. And we have to make a paper file anyway to scan into the
system.

So we smply copy that. We send it to the claimant.

Asfar asto the physcians pand, this datawill be availableto themin a
case file to access on the secure webste. They will be notified that case so-and-so has
been assigned to you and this dataiis now available.

MR. ELISBURG: So if I'm one of the physicianslooking a something,
everything | redly need isgoing to be -- | can pull up on the screen?

MR. CUTSHAW: On thewebsite. Yes, gr.

MR. ELISBURG: Whether it's pictures or data or something?

MR. CUTSHAW: Yes.

MR. ELISBURG: | will havethe --

MR. CUTSHAW: The entire case file will be up there in PDF format.

MR. BODEN: It's grest to do that you're doing this. Isthe system that
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you' reworking on, is part of that system going to be the sort of case tracking and
performance evauation sysem? Isthisdl integrated?

MR. CUTSHAW: Yes. We will certainly draw metrics primarily from
our tracking and status component because every key activity when one of the assigned
players-- and again, let’s be clear about this. Thisisnot universal accessto
everybody. We have different assgned roles in the process.

And let’'ssay, Les, you go inin arole as a caseworker. When you
accessthat file, there' s a date and time slamp. And at the bottom of the screen it gives
you the opportunity to say what you did there. And if you make no entry, it just shows
that you hit that file on such-and-such a date.

So we' Il be able to develop our metrics from there as far as when we
move thisfile, how soon is it accessed, a what point do they complete this step in the
process, et cetera.

MR. BODEN: This seems to be then the system that the performance
evad uation subcommittee might be able to have useful input into, and I'm wondering --
in other words, we might be able to ook at it and make suggestions about things that
we might want to measure and then you and whoever dseis active in this might decide.

MR. CUTSHAW: | would certainly invite that.

MR. BODEN: How might we go about doing this? What would you
suggest?

MS. COOK: Asl said, in the next couple of weeks, | think what we'll
have to you is our view of what that should be, and then we'll try to set something up to
have your subpand tak to us about it.

Let ustap dancein front of you and you can tell us whether we're sllly
or not.

MR. BODEN: Hopefully, we'll dance together.

MS. COOK: As opposed to standing there with our arms going -- we
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don’t know what to do, and having you tell usthat it's hard to review what we ve set
up.

MR. BODEN: That’s gredt.

MS. COOK: So we want to have ared strong proposa for you.

MS. MUELLER: | waswondering if you get red information about
how the patient’ s summary report is going to work with that? How are you deciding
what’ s going into that?

MR. CUTSHAW: Drs. Van Kyan and Ellis provided us with the
format for that summary report, and basicdly we're providing that page. And whet it
dlowsthelead physician to do isgo in and basicdly fill in the blanks and then provide
their narratives where they are appropriate.

So we have a set format we re working to.

MS. COOK: | don’'t know if it's on the website or not. But let’'sget a
copy to you on what that looks like. We work closdy with the physicians on our staff
and then with the physcians pands on what that might look like.

Do | think that that will be the fina verson? No. | think we re going to
probably get some improvements to that as we get through the first few panels. But we
do have a set format.

MS. MUELLER: Yes Wed probably liketo look at that.

MR. ELISBURG: Do | dso understand that you are generating some
kind of an operations manua or a clams processng manua so that people will be able
to utilize this sysem?

MR. CUTSHAW: Yes. We have atraining manud. We havetrained
al of the resource center personnel and dl of the personnd here a L’ Enfant center.
We completed that last week.

As amatter of fact, we continue training through Saturday .

In addition to that, we have set operationd procedures.
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MR. ELISBURG: Isthat what's called the claims processing manua
we were told was under development?

VOICE: No. He sdescribing the case manud for the technical
computer case management iswhat he' s describing. And that’s what we ve compl eted
the training with at the resource centers.

MS. SPIELER: Other questions?

MR. SHOR: Isthere intended to be any sort of online application
process --

MR. CUTSHAW: They do go through the resource centers. Now of
course, people can phone in and request a paper application. Basicaly anybody can
apply through a number of venues. What we' re doing is eventualy, as that datais
received, it will be put into the CMS dectronicaly regardiess of the format in which we
receiveit.

One of the things that we' re anxiousto do is get eectronic signature
protocols established at the resource centers so that the full application with eectronic
sgnature can then be done right then and there. A button can be hit and it's on its way.

MS. COOK: People till can call our 800 number. They can cdl up
forms, print them up and fill them out and go through our center here, too.

MR. CUTSHAW: We have phone-ins, mail-ins, a number of different
Venues.

VOICE: WE re hoping to have a clams tracking system with DOL.
WEe re working with them on that.

MR. CUTSHAW: Currently theré' s an information exchange group
that is meeting, and they’ re discussing how we might join these systems. There's
certainly efficienciesto be had in tying in DOL and NIOSH to a common case
management satus and tracking system.

Agan, we're spesking of avison because we' re talking about making
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some pretty hard decisions across two federa agencies, and you al know what's
involved in vetting that sort of thing. But once we reach that point, regardless of what
sde of the EEOICPA program an gpplication isreceived in it would then go into the
common database.

That would alow usto know ingantaneoudy thet if we get afilewe
could then go in and search and see that there was dso a DOL case filed, which would
let us know thet there' s certainly some shortcuts and efficiencies to gathering
informetion there, asfar astheir employment data, their work history and even up to
and including facility information and rad exposures.

MS. COOK: And it's very important for usto do that. The President
has five management initiatives that al of the federd agencies are working toward, and
one of them is e-government. And to make this work, not only helps this program
specificaly but redly helps dl three agencies redly show that we re moving forward
with the President’ s management initiative and the e-government realm.

So thisis one where I’ ve been able to convince these guys that we have
support dl the way to the top, because as it was put to me, there's only one thing that
the Secretary of Energy is going to have a discusson with the Presdent on is
performance over the last year, and that is the Presdent’ s management initiative, of
which e-government is one of them. So | know that’ s true for the Secretaries of the
other agencies, too.

MR. CUTSHAW: And that work is past smple discusson. We've
aready provided what are caled data maps to the other agencies so that they’ Il know
how we' re forming our data and our meta-data so that they’ re now substantive
discussions as far as our data looks like this, yours looks like this; how do we bridge it.

MR. SHOR: Once the cases go to the physicians panels and are going
to go on to the sates if they get a poditive determination, will that information be able to
be shared with the Sate dectronicaly aswell?
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MR. CUTSHAW: At the current time it will go on paper. Asfar as
electronic media, that has not been decided yet.

MS. COOK: | think that a a minimum we can give them adisk.

MR. SHOR: With dl the casefiles?

MS. COOK: Yes. We may just do that anyway, whether they throw
the disk away or what.

MR. CUTSHAW: It costs two cents to make the disk.

MS. COOK: But we would like to encourage the States to be able to
do that so we aren’t handling huge packages of paper. But Sate to Sate, they will be
different, depending on how computer literate their organization is.

MR. BURTON: Well, ardated question to this might be, if aworker
has access to thisfile, you'll provide a copy to him?

MR. CUTSHAW: Yes.

MR. BURTON: Or atorneys aswell?

MR. CUTSHAW: Wdl, once we provide a paper file to the worker,
whét they do with it is entirdly up to them.

MR. SHOR: But will you be providing an dectronic copy of thefileto
the worker as well?

MR. CUTSHAW: We certainly could provide them adisk of what'sin
their paper file. Yes.

MS. SPIELER: | think part of the question -- or maybe I’'m misstating
it, but it' s very likely that the worker’s attorneys will turn around and ask us for a copy
of the file, even though the worker has dready. Just SO you know.

MR. CUTSHAW: They may well.

MS. SPIELER: And there's some growing suspicion that many of these
people will be turning to attorneys.

MR. CUTSHAW: Wdll, that’sapalicy issue that will have to be
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vetted.

MS. COOK: We ll certainly give the worker their file in whatever
format they find useful, whether it's ectronic or a hard copy. And how they want to
giveit to ther attorneysis up to them.

MS. SPIELER: Thereason | said, you're assuming the worker turnsit
over to the atorney. Inalot of compensation programs, of which | know thisisn't one,
but in alot of compensation programs the atorney turns to the agency and asksfor a
copy of thefile. And you can anticipate that that will occur in this Stuation.

And 0 it might be something you want to think through in advance.
When you get that request, you' re going to have to make some decison. And if you
sent paper copiesto the individua workers, it’ s likely that the atorney will know -- |
don’'t know what the right answer is. All I'm saying --

MS. COOK: For me the right answer is that someone says this person
represents me and | would like them to have acopy of my full file. We can give them
an dectronic file in two minutes, as long as the worker has told usin writing that thet is
acceptable.

| have had alot of conversations with workers who are concerned
about privacy. I'll tdl you that.

MS. SPIELER: | wasn't suggesting that a file would be turned over
without direct authorizetion.

MS. COOK: And | know that. It'sjust -- that’s one of the
conversations that Rick and | have had is that whole privacy issue around some of this
duff. There are workers who are il actively working who are concerned about the
information about their hedth being available to the world.

MR. CUTSHAW: And that’s why we have thistied down so tightly to
specific roles, to specific computers, to pecific pointsin time.

MS. SPIELER: Other questions?
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(No response.)

MR. CUTSHAW: Thank you dall.

MS. SPIELER: Thank you.

It might be useful if you can stay around because | think there may be
issues that come up in the course of our discussion over the next hour or two thet it
might be useful to be able to ask you something, if you don’t mind.

MR. CUTSHAW: Certainly.

MS. SPIELER: Therest of today’ s agenda was essentialy organized
around discussions broken down by what were our original subcommittees or
subpanels. However, | bdieve with the exception of the claims processing
subcommittee that had a conference cdl, I'm not sure that any of the subcommittees
have met since our last meeting.

Unless| hear otherwise from the committee members, my inclination
would be to go through these -- perhagps sarting with claims submission processing.

Let me suggest sarting with the sort of procedura issues, claims submission processing,
post-medica review panel issues, and then working forward from there.

But rather than re-living previous conversations, | would suggest that
the subcommittee chair bring us up to the date to the extent that that makes sense and
rase any issuestha you think merit full committee discusson. And then if there are
other committee members who have issues that fall under that category, that they could
be raised at that time.

Does that make sense?

So, why don't we gtart with claims submission and processing.

Don and Vicky, I'll turn this over to you.

MR. ELISBURG: Wdll, | think everybody was sent a copy of our
report. | e-mailed everybody acopy. There's more to hand out if someone requestsit.

We had an extensve discussion with Jeff Tate and Jeff Sllverman on
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October 4™ going over awhole list of items, amost al of which were covered by either
Secretary Cook or Kate or Rick or somebody in the last severa hoursin terms of
things like medica evidence, like the gatute of limitations, like the dose recongtruction
issues and no payors and toxic substances and the MOUSs and the beryllium claims.

Looks like we ve had three hours of our subcommittee meeting here.

| think there are only a couple of itemsthat are still hanging out there.

We did ask about the -- which iswhy | asked Rick about it -- the
clams processing system in terms of the claims examiners or the equivadent of dams
examiners who are going to be making decisons dong the way and what are their
ingructions and how is this process going to work. Which iskind of where we were
back in June when we met with the people over -- someplace in this building or the next
building over, and where we continue to be.

At least as of October 4" what we were told wasit's till under review.
It's not ready for the committee to be reviewed.

| thought | heard from Bev Cook today that as that process moves
aong we will in due course get it for our input and thoughtful suggestionsto the
Department of Energy. So I'm grateful for that and | think that that responded to one
of the issues.

We have some open questions about the Department of Energy, the
Department of Labor and information sharing. | think we had pretty good feedback
from both sdestoday on how that’s working.

So I’'m not sure there are any open items to cover from where we were
on our subcommittee report other than it's very clear thereé salot of suff going onand |
think we as the subcommittee members on the conference call got alot of information
but we till didn’t feel we quite had our arms around this whole process.

| think until we get apicture of how these clams are moving,
particularly with I'll cal the daims manud, but whet in fact is the claims procedures and
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systems that we can see asto how this processis actudly going to work, | think we will
dill be alittle bit uneasy about where thisisdl going.

MS. HATFIELD: | didn't have anything to add, Don. | thought you
did an exceptiona job of explaining where we were. So | don't redlly have anything to
add at this point.

MR. ELLENBERGER: It's good with me.

Jeannie, are you dill with us?

MS. CISCO: Yes, I'm here. You've covered it pretty well.

MS. SPIELER: Bev, isthere -- and Keith, is there any way that the
members of this subcommittee can be useful to you in the form of providing advice over
the next couple of months as you get the web system up and running?

MS. COOK: Yes. Asl said thismorning, the procedures that you're
talking about, we' rein the last of our own internd food fight over those. Sowe're
hoping to give you our best product here within the next few weeks so that then you
can take alook at them, too.

| do suspect though, because of the complicated nature of what we're
doing, and alot of what we talked about so far today, this certainly won't be our last
shot at them. | think we will continually update those procedures based on where we
end up with barriers and how things redly work in the long term. But | do want to give
you ashot at our procedures here very shortly.

MS. SPIELER: Any questions? Concerns? Expansion on thisissue?

(No response.)

Kind of taking thisin the way a cdlam progresses through the system,
presumably once a clam has been put together it gets sent to the medicd pandsfor
review. Are there any open issues, Steve, in the medica panel subcommittee or any
issuesa al? | know that you haven't met since the last meeting to discuss, but
concerns the committee should address?
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MR. MARKOWITZ: We haven't met. (Off mike.)

I’m not sure what you' re thinking about but you might consider some
sort of exercise where you take some sample of cases and send them around to al the
panels. Not the judgment on a particular case but to try to look at how much
congstency you're getting.

| think there would probably be alot of inconsstency and it would be
Worrisome.

MS. COOK: That isaconversaion that | had with the organization that
I”’m going to be spesking to on Friday, actudly, with the head of that organization; this
Nationa Group of Occupational Medicine Physcians. Becauseif this goeswell, it
spesks well for that body of people. And if it goesbadly, it could badly affect the
reputation of the OC MED doctorsin this country.

There salot of people involved in this and so they have a vested
interest in making sure thisgoeswell. So that is one of the thingsthat | do want to talk
to them about Friday; suggestions on their part about how we do the quality check on
what the physicians panels do.

It affects their profession, to be blunt, and | hope they have some idess.
And they are thinking about that. Ther leadership is thinking about how they might
affect that qudity review. Maybe that organization is a part of that qudity review.

MS. MUELLER: (Off mike) What'sin that summary report is vita
and we need to look at that.

MS. COOK: And that getsinto -- we want to serve the purpose of this
law, which isto assst people getting state worker’s comp and to get them adecision on
causation.

| don’t want to divert resources beyond what | have been provided
funding to do in how do we utilize the information for the bigger picture.

Having sad that, thereisalot of R&D work that iswithin my control
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on looking at health of workers, hedth and safety of the DOE complex. And how | can
leverage different parts of my program to fully utilize the information here is something
dse.

It may not be a part of this EEOICPA program but it may be something
else that we do in the Department that furthers our understanding of occupational heglth
and sefety.

There' sagreat database here, though. Somehow I’'m going to mine
this database. | just haven't figured out how yet.

MS. SPIELER: Okay. So the claim goesto the physicians pandsand
ultimately the physicians pand issues adecison. And then | think the question where
we got stuck at our last committee meeting, and perhaps one worth discussing at
greater length today is the “then what” question.

John, we forced you at the last meeting to accept the role of chair of the
subcommittee that was then never fully formed. | know that. | wonder, however, if
you would leed this part of the discussion.

MR. BURTON: | got my revenge because you conscripted me and |
haven't done anything.

MS. SPIELER: That's dways the danger of conscription.

MR. BURTON: | gpologize for that.

Let mejust kind of go back over the history of this, just reading from
the note you sent out shortly after the last meseting.

MS. SPIELER: I’'m going to step out for one second but just keep
taking.

MR. BURTON: In your memo of the 20", you said we want to look at
the generd problem of what happens to the claims after afinding of causation has been
provided by the physician pand. Included in thiswill be mechanisms and gpproach to
determining the PPD ratings, the benefits amounts under applicable Sate lawvs. Same
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for medica treatment, other procedural issues and how assistance might be given to
clamantsin the process.

So that was kind of the generd scope of that committee’ s assgnment.

In that memo, Emily -- which was sent to dl the members of this WAC,
she asked for people to let me know if they were interested in serving on that
committee. And Les Boden responded.

MR. BODEN: No, | didn't.

(Laughter.)

MR. BURTON: And | aso, based on discussons with Emily, invited
Peter Barth to join us because of his expertise on permanent partia. And he agreed to
serve.

So we have acommittee. And then I’ll have to say the committee has
not done anything and | will accept responsbility for that.

And | think the question is now where do we go.

Here swhat | proposed in amemo | sent to Emily the other day.

Here swhat | proposed. John Burton pleads guilty to derdliction of
duty.

Then we need to decide whether, one, it till makes sense for the ad
hoc subcommittee to be established. Two. If s0, who should be the chair. I'm willing
to turn this assgnment over to somebody ese, epecialy snce I’m involved in getting
this other committee’s meeting ready on December 13™"; who dse wants to be on this
subcommittee and what' s the agenda and time table for the committee.

So | guessthat redly kind of laysit out in avery generd sense.

| think there’ s been alot of things we ve talked about today that get to
some of these crucid issues for this subcommittee. | guess the other thing that needs to
be said, as we' ve recognized from the beginning, this subcommittee would overlap
potentidly with alot of the other subcommittees so there safar amount of coordination
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that will have to be done, including the other committee that I’m going to talk about in a
few moments, the contractors/insurers cooperation subcommittee.

Certainly that's some of the issues of what happens after we have a
physician panel determination. It kind of gets into what we expect the contractors and
so on to do.

But some of the other issues we talked about today: what kind of
assistance will we provide. It's clear that the assistance after the office decidesiit's
going to go ahead and send the case to the Sate, we' re not anticipating providing much
assigance to individua cdlamants at that point. And | think that’s an issue.

It may be something that you' re statutorily congtrained to, but there's
certainly -- if that’ s the case, there' s certainly a number of issues that need to be gone
through in terms of how we re going to get these benefit streams paid; whether there's
somerole for perhaps a third party administrator to help us expedite this process;
whether they’re going to throw these things straight into the state agencies and ask them
to resolve permanent partial questions or how it proceeds.

It'snot a dl evident to me how that ought to go and | think obvioudy
we haven't gotten to that point yet. | suspect fairly quickly asyou begin to send some
of these cases forward that these are the issues that will emerge.

So | think there' s somerole for this committee. 1t'salittle bit hard for
me to anticipate exactly what the committee would be doing.

So that’ skind of my quick report. The question is how do we
proceed.

MS. SPIELER: It' salittle difficult to know how to proceed given this
committee' s charter expires at the end of December or the first of January, and we
don't redly know whether we will convene again.

Given that, and given the importance of thisissue, I'm somewhat
inclined to spend a few minutes now talking about these issues, as we have not
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previoudy redly fully explored them and we as a committee have never been asked for
or made any recommendations with regard to some of the concerns.

And to the extent | think that there are people around this table who
have an incredible amount of expertise in Sate comp programs. 1t might make a great
ded of sense for usto offer some of that in the form, if there' s agreement, of formal
recommendations as part of the discussion today.

To the extent that that’ s not possible, it seems that we might want to set
up a subcommittee with the understanding that going forward with it may be difficult
given that we don't redly know. |If the committee is regppointed, then obvioudy we
would go forward. But | know, because Len and | were talking about this, that Kaiser
Hill has raised some concerns about how this would function.

And you might actudly, Len, if you' re willing, it would be useful if you
would share with the full committee the issues that you kind of have been struggling with
in terms of the Colorado system so that people can get a sense about the sort of
pragmatic issues that face a contractor who isin the willing payor position.

Again, | tend to think of this as atwo-road highway. Or one of them
might be a highway and one of them might be amule track. But the sort of Stuation
where we think there's someone who' s willing to pay this fund that isn't going to
contest either on causation or on technica bases, which would be the Kaiser Hill
gtuation. And then the Stuations in which that's not true.

MR. MARTINEZ: Somehow | knew this was going to end up in my
lap.

We arein the throes -- and I’'m sure Mark isin the same pogition in
Idaho. We are in the throes right now of implementing obvioudy the Act and the clams
that are being processed. We have yet to receive our first worker comp clam yet. It
hasn't come yet but we know it will come shortly.

| think we have something like 1200 requests for employment
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verification, which isthe first step, and then something like 400 plus requests for
medica records which have been provided, which says at least 400 are in the pipeline
ready to go to the physicians pands, which would be the next step that would occur.

We ve wrestled with this problem. It isa problem that we sat down
with our contracting offices on the Department of Energy sde and the fidd office
manager. And Bev was kind enough to come out and spend a couple of days out at
Rocky Hats, first with agroup of former workers and then some time with us.

And we looked at the god, which was to implement the Act, and how
that would affect us. Then, what would we have to do so that we literdly could get
oursalves out of the way so that the injured worker will receive whatever benefit was
due the worker.

We proposed, after much discussion with the Department and also a
meeting with our insurance carriers -- | might explain we have alittle bit of a
complication & Rocky Flats. There have been four dte prime contractors, actudly five
Site prime contractors. One ended up being, when we took over in ‘95, one of our
subcontractors. But they at one point in time were prime aso.

So ther€e' s been five different prime contractors and there' s been
something like Sx different insurance companies involved over the years and two
different kinds of retrogpective insurance policies, and our insurance program, which is
atrue insurance program, which is atrue insurance programs, which started in 1995.

So we have | think mogt of the variations we could possibly have a
Rocky Hats. And what we did was -- you heard me at a couple of previous meetings
say why don’'t we just hire athird party adminigtrator, do it al in one place; process dl
the clams through that one third party administrator; implement those damsin
accordance with whatever the state requirements are for the specific sates that are
involved.

And we kind of took that on as a mini-program at Rocky Flats, given
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the fact that we had so many insurance carriers and contractors involved.

And we have talked to the insurance industry in Colorado at least and
they are willing in fact to write a contract with us as athird party administrator. And by
the way, in the state of Colorado, and probably in many states -- and the state comp
folks know this -- the state comp law changes. So depending on when your injury
occurred, you may be under a different benefit structure than today’ s benefit structure.

And this particular carrier, who actualy happensto be the state fund as
well, Pinnacle, iswilling to take this one as a separate contract, because we have our
own insurance policy. Take it on as a separate contract where they would just be the
processor of the claim as athird party administrator, and the cost would not be like
most retrospective insurance policies, which are a percentage of the value of the claim.
It will be aflat rate yet to be negotiated per claim to process the claim.

There are saverd things that have to happen, like waiving of the Satute
of limitations and any other contesting issues that have to normaly take place.

When Bev was there, we had a discussion about what is contesting and
what is not contesting because the direction from the Department of Energy to the
contractorsis you are not to contest aclam. And if you do, any cost associated with
you contesting the claim is an unalowable cost under your contract.

In the gtate of Colorado, the only way you can get an extenson to the
15-day turn around time that you have to respond is by contesting, so we had to sort of
work our way through what that meant with the Department of Energy so therewas a
clear understanding.

We put together aflow diagram, reviewed that with our contracting
officer, on how we thought this could work, and presented that to the Department for
their consderation, which is under the Department’ s consideration right now asto
whether or not they would adopt our plan. It requires a contractua change because of
the nature of our contract. Which, as Bev has said, you haveto look at each Steto see
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what the contract looks like and determine how you fix the contract claim so that that

works.

And trust me, that’s not hard. If the two partieswant to do it, it's easily
done.

And so that' skind of wherewe're at. We think it's aworkable
solution.

Itis perfect? No. Will we have to modify it aswe get into it? I'm
sure. Because we haven't thought of everything and something will pop up in our face
and we |l haveto ded withit. But for the most part, what we'retryingto doisget in
dignment with the Department.

We have awilling party that’swilling to process clams like athird party
adminigtrator and do it on aper clam cogt basis, which is the most economica
gpproach and the least adminigtrative burden, and solve the problem.

MS. COOK: | don't think you could make it sound more complicated
with agood answer at the end.

MS. WELCH: Isthat third party administrator going to then figure out
which one of the multiple insurance involved --

MR. MARTINEZ: No, no. Good question. Good question, Laura.

| mean, the way we' ve gone about thisis -- what we' re saying to the
Department is we have a contract with the carriers that we ve had as our carrier, and
we can direct them, since they’re our carrier, that you're not going to get involved in
these clams should there be any that fdl in your time period. Thisthird party
adminigtrator isgoing to do it. Y ou don’'t contest. We re not even going to send them
to you. You have to agree to assgn that responghility to this TPA.

What we' ve asked DOE to do is for those prior contractors, because
we don’t hold the contract with the prior contractors, to instruct the prior contractors
who have the retros or whatever insurance program they had with their carrier, to tell
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their carrier that this TPA will handlethem. You'renotinit. You'reout of it. Et
cetera, et cetera,

So we basically took them out of it so they don't get to play.

MS. WEL CH: Have you figured out then when it sa TPA and a state
decide which person isto be paid if wasn't one of your insurance carriers how that’s
going to happen?

MR. MARTINEZ: Yes. The TPA isgoingto pay it. They'regoingto
bill us. We're going to hill DOE. WEe re done.

MS. WEL CH: So anybody who ever worked, even if they didn’t get
injured under your insurance, that’s till processed through this way?

MR. MARTINEZ: Yes.

MS. WELCH: That's gredt.

MS. COOK: And that’swhat | said. There’'s some unique and
innovative things going on and | think that thismodd a Rocky is going to be gpplicable
to others. But at some Sites, we' ve had one contractor the whole time and that works
there. It savariety.

MR. MARTINEZ: You don't need that. Y ou need to just carve off
these cdlams as a different part of that insurance program and have them pay the clams.
And | negotiate on aclams paid bas's, not on a percentage. And just cut it out and
make it a separate ded and handle it that way with WAUSAU or whoever.

KATE: Question AA of the preamble discusses what DOE’s opinion
about the effects of a pogtive finding are. Then of course everything lunges to what
would absolutdly work and subsumed by what control we have within the law.

It S0 discusses what our roles of respongbility might be for lessors,
for entities that have private insurance, which is a gpecies Rocky could be given where
the sngpshot is. And where this spun off from first was how to dedl with permanent
partia disability, which that till doesn't address, and whether that’s consdered
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contesting or not contesting.

And | urge you to read question AA in the preamble, which is DOE’s
response to what are we going to do about permanency determinations and whether the
employer participating in such a determination is contesting aclaim or participating
legitimately.

MR. MARTINEZ: We covered that in our proposdl.

KATE: I’ve not seen that, but that’ s great.

MS. SPIELER: How would you handle the permanent with the TPA?

MR. MARTINEZ: We now have a contract with our insurance carrier
that requires us to provide them with certain information for a determination to be
made. That isnot contesting. All we' re doing is providing informetion to the
contractor.

So we provide information. And what we're sayingisif itisfor adam
under EEOICPA, then the determination needs to be made under the state guidelines of
whether it's permanent partial or not. And whatever that determination isis paid.

If the claimant doesn't like the answer and they want to contest, they
dill have the right to do that. And then it runs through the process. And if they do
contest, then everything after the contesting of us having to provide information, testify
or whatever, is reimbursable and alowable under our contract. It's not contesting.

We re dill just providing information.

MR. BURTON: Let me make sure | understand.

So your TPA saysthisisa40 percent permanent partia disability. The
worker has alawyer who asserts that a 50 percent rating is gppropriate. What
happens now? The agency getsinvolved in resolving that disoute?

MR. MARTINEZ: Y es. Under the normal worker comp processin the
state of Colorado.

MR. BURTON: And DOE has taken the attitude that you' re arguing
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that it’ struly 30 percent as opposed to 50 percent is not contesting the claim; and
therefore, will remburse your expenses for that?

MR. MARTINEZ: That's the position we' re taking because we have a
respong bility to prevent waste, fraud and abuse.

MR. BURTON: Okay. AndisthisDOE's--

MS. COOK: Wdll, it hasn't made it up to usyet. And I’'m surethisis
the kind of stuff the field office islooking a. And that's aredly good question.

And Len'sexactly right. We'red| taxpayers here. We re not rolling to
everything. We re doing what makes sense. So there' s got to be some
framework around this but | don’t know how we do that.

MR. MARTINEZ: Right now we aren’t doing anything in this area
because we don’t have contracting officer direction.

MS. SPIELER: Can | just ask aquick question that maybe you could
answe.

In Colorado, an employer’s TPA says 30 percent and the clamant’s
treating physician says 50 percent and it goesto litigation. What happens? Doesthe
date agency have an IME done? And if S0, isit necessary for the employer to redly
litigate the issue in order to prevent fraud and abuse?

MS. MUELLER: So what happens in Colorado is the only way you
can gpped the TPA rating isfor the clamant to pay for an IME from the Department.
And then that has to be overcome by clear and convincing evidence.

So again, theoretically the employer could just accept the IME done by
the division because that has the biggest weight of evidence anyway and just pay it and
not contest it. And then, of course, the employee could still contest it. The claimant
could il contest it if they wanted.

So there’ s another leve in Colorado that’ s sort of odd where you have
this sort of -- supposedly the intent, of course, was for that to be the find decision.
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MS. SPIELER: And your IME has been chalenged under the new
Satute?

MS. MUELLER: No.

MS. SPIELER: Is't it under alegd chalenge of some persuasion?

MS. MUELLER: No. Unlessthere s some aspect of it that I'm not
thinking about that’s under chalenge. But no, that’ s statute’' s been there since * 91 and
we haven't had any -- but they get overturned. I’m not saying they don’t. Clear and
convincing evidenceis clear and convincing evidence. They get overturned.

MS. SPIELER: So there are avariety of ways you can cut it at that
point in terms of how you ded with the IME and & what point you dlow the TPA to go
out and get them to do something.

MR. MARTINEZ: Yes. For ingance, if the TPA said 30 percent and
the IME came back and said no, it's 40 percent, we' d go -- okay. 40 percent.

MS. SPIELER: Yes.

MR. MARTINEZ: It's not contesting. We're just like taking what's --

MS. SPIELER: Again, | urge peopleto read AA. That hasavery
important perspective from the contractor and DOE’ s perspective on what contesting is
or ign't for permanency.

MR. ELISBURG: Excuse me. | have | guess an observation about
this.

| think what you' ve described, Len, isaredly very promising and made
an awful lot of sense. I'm alittle concerned about what | hear about how thisis
working through the system because I'm not sure whét the people in the field office are
doing interpreting what this statute means vis-a-vis the Department of Energy in terms
of working out aded with you. And I'm surprised thet it's not being worked
somewhat from the top down, particularly with dl the other nuances that Kate' s raised.

MR. MARTINEZ: Well, first off, the Department of Energy a Rocky
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Flatsis not working with us on it right now. We ve had severa discussons, some of
which Bev was involved in.

We put the proposal together and submitted it to our contracting officer
which is a the field office, and | am very confident that because they make a decision,
they’ re going to review it and make a recommendation to headquarters, which
headquarters will have to review before we get any direction.

MR. ELISBURG: I’'m only concerned that we not suddenly have 15
different flowers blooming around the country and al of a sudden we've got 15
different interpretations of where you can go with this satute or not, given the
complexities adready of where we re going with the Satute.

MS. COOK: | understand. It's going to be a complex answer
depending on which site. Ther€ sgoing to be 15 different flowers. And Len heard me
say thisto our field offices and everyone involved. The Secretary made it very clear to
me that he wants thisto work. And anyone coming after him about the Department not
making it work, we' re al going out together, including the people & the field office.

So what they’ re doing though | suspect, and | don’t know that I’ ve
seen that proposd yet. What they’ re doing though is seeing how this works with the
contractor they have in place there, the people that know their contract best. | do not.

So they have to figure out how this goes to the contractor and what's
put in the contract and dl that sort of thing.

MR. ELISBURG: | understand each contract would obvioudy be
different but I’m more concerned that we not get into a question of interpreting statute
thisway a Rocky Fats and interpreting it someplace ese.

MS. COOK: Thedirection they have al gotten from their program
officesisthat you have to figure out the way to pay people. What'sthe chain to pay

people.
The first round when | talked to folks, what | got back was, oh, this
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might be expensive. And | said, no, no. Let me make sure you understand. That's off
the table. That's not to be discussed. What's to be discussed is what is the mechanism
available to you at your site with the contacts that you have to get people paid. And
that route is different depending on which ste you're a.

While I’ ve interrupted, the other thing, the politicd redlity of thisis that
athough we may get states kind of waffling about what does this mean to usin the long-
term -- and Kate and | both have had conversations with state groups, like for instance,
the site where I’m going to go to and I’'m going to talk to workers and the saff. Their
elected officids, their senators and congressmen are Sitting there in the audience, too.
And the last thing that State wantsisfor any of usto say, well, we can’t get the state to
play ball with us, whether it's the state of Colorado or anybody ese.

They understand how important thisisto their senators and
congressmen. They put thisin place. They know it's complicated. They want it to
work. And the states have been very receptive when we say, look, the eected officias
in your state need to talk together because we want to make it work, not find waysto
make it not work.

So we haven't had to pull that card often but when we do, it works.

MR. BODEN: | have a question, Len, on what you described. It
sounds like -- you said you have one policy which is atrue insurance policy not a
retrogpective policy.

MR. MARTINEZ: We actudly have three of those.

MR. BODEN: Since ‘95 you've had true insurance. 1f somebody
came into the subpart D program who appeared to be covered under your true
insurance policy, would they dso go to the TPA?

MR. MARTINEZ: We actuadly would carve that clam outside of the
insurance program because it was not part -- EEOICPA was not part of the insurance
programs that we put in place at the time we put them in place.
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So in other words, the EEOICPA type claim is not covered under our
current insurance program and we wouldn't put it under our insurance program.

MR. BODEN: And where would it go?

MR. MARTINEZ: 1t would go under the TPA.

MR. BODEN: It would dso go. So, thisin away isaso aresponseto
the willing payor.

| just wanted to clarify that for myself. So thet if thiswas amodd, for
example, and it was applied to another current contractor who either that contractor or
a previous contractor for who they were responsible had a true insurance contract, then
in principle this kind of arrangement could work for that as well.

MR. MARTINEZ: I'm glad you raised that. It was apoint | was going
toraise.

The approach that we took applies not only to the prime contractor
employees but al the subcontractor employees who worked for us or worked for the
previous contractor.

So if they’re qudified under EEOICPA, irrespective of whether they
were a prime contractor employee or a subcontractor employee, they would come
under this program. It would be handled in that way.

MR. BODEN: So thisis aresponse to one of the things that we' ve dl
been struggling with. And | like the darity of your answer in away, which was the
contracts that we ve had since 95 or other people might have had earlier smply did
not apply to this set of dams since it was not envisioned that these clams would go
forward. And the terms of the contract, including the payment of the premium, were
not set under these conditions.

Interesting.

MR. MARTINEZ: With our carrier in the room when we were having
this discussion, they were nervous until we talked about what a possible solution would
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be, like writing a different policy or adifferent program. There was a huge sSigh of relief
since they own everything over the cap.

KATE: Arethey able to subrogate?

MS. SPIELER: Who'sthey?

KATE: If aTPA’sgoing to take responsibility for clamsthet there
could otherwise be defenses raised.

MR. MARTINEZ: They're just paying clams.

MR. BODEN: And they make money on every clam they pay.

MS. COOK: But it's not a percentage.

MR. MARTINEZ: They get paid by the claims, a per clam process
cost.

MS. SPIELER: And then you pay it.

MR. MARTINEZ: And they tdl uswhat the clam vaueis. And we set
up an escrow account and they pay the claims out of the escrow account. When the
escrow is getting low that we draw down, we do an audit of their clamsjust like any
other insurance program. Just like the self-insured program.

MS. SPIELER: So essentidly, thisis exactly what you had previous
proposed and we had written up as a suggestion with regard to the --

MR. MARTINEZ: Across the complex.

MS. SPIELER: -- acrossthe complex. Right. You're essentialy
setting it up for Rocky Hats.

MR. BURTON: Let mefollow up on that. You're the high road that's
just been described. To what extent can this mode be used for the low road. That is,
what’s the worst case scenario in terms of Sites where there' s no current contractor,
there' snobody. The company’ s gone out of business 10 years ago, et cetera.

MR. MARTINEZ: Well the vison that | would have, and | could be
ampligic as | tend to do things smpligticdly first and then find out how complicated
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they are after, isthat if you don’'t have awilling payor and you have a group of
companies, for instance make the scenario that there is no longer asite, a DOE ste.
Therefore, there’ s no prime contractor for DOE and there's a bunch of subcontractors
now and there’ s aformer prime contractor employee and there’ s no successor
contractor. Then the Department for that particular instance could write a contract with
aTPA and the TPA could process al the claimsfor afee on aper clam basis -- hint,
hint, DOE; per clam bass.

Just process the claims and DOE would fund them as prime contractor.
And they could handle it out of aregiond office versus heedquarters, for ingtance.

MS. COOK: And in some of those Situations we actualy have retro
policies that the Department holds for those Sites dready in place.

MS. WEL CH: So the Department is essentialy an insurer of the
fadility?

MR. MARTINEZ: The Department is never aninsurer. Trust me.

MS. COOK: No, no. We have apolicy. We have aretro policy for
some of those Sites that are totally closed or out of business dtogether. We have a
retro policy for some of those.

The interesting aspect of thisis the whole percentage versus per clam.
There could be a huge cost difference.

MR. MARTINEZ: It isahuge cog difference.

MS. SPIELER: Are you suggesting the retro policy would cover the
subtitle D clams or would you expand the policy to cover the new set of dams?

MR. MARTINEZ: It depends on how it'swritten. If it swritten asa
retro policy that’ s just processing clams, the answer to that isyes. You just cal them
up and say |I’'m sending you aletter to amend the contract to include this scope of
work. Hereitis. Blah, blah, blah.

MR. SHOR: Only if it's on a percentage basis you may not want to do

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064)



© 00 ~N oo o b~ w N P

N RN NN NN NN R B P R R R R R R R
N~ o 0 M W N P O © © N o O M W N B O

119
that.

MR. MARTINEZ: Right. 'Y ou may want a separate contract o it’'son
aper clam basis.

MS. POST: | have a question going back to what Kate was talking
about. It seemsto me that when you say that they did not apply, that the insurance
cariers didn’t ever take on these risks for these types of claims, could there be aclass
of damsthat would have been anticipated that now you' re having DOE pick up
ultimately where there redlly is true insurance that should have been paying for these
camsor should be paid for these clams.

KATE: That was my subro question.

MS. POST: So redly it seemsto me, it's at least somewhat in the
interest of DOE to at least be satisfied that there isn't dso -- even though thereis
maybe a dightly unwilling payor out there, that unwilling payor, a least enough isthere
that those people should be picking up those dlams anyway.

MR. OLSEN: Wdll, that's the conversation.

MS. POST: And that probably goes more to the people who are ill
working at those facilities that have claims than the retired workers who are making the
clamsfor cancer.

MR. OLSEN: The conversation Kate and | had at the break,
particularly in Idaho where there is a subcontracting community theat is pretty well
established and till around, and as part of their firm fixed price proposas, DOE
ultimately -- ultimately DOE has dready paid for that insurance. And the carriersare
il around. The subcontractor employers are ill around.

Would it be an option for DOE to first send those people to the carrier
employers, seeif they would be pad. And if not, then it could be run through the
system.

MS. SPIELER: Y ou would end up having to litigate. They wouldn’t be
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entitled to raise the defenses to the claim in the state system and they wouldn't be
willing payors unless they could raise those defenses.

So the only way you could redly do this, unless you were planning to
get agtate to dlow two rounds of litigation per clam, which | don't think any Sateis
willing or able to do under ether the rule or the memoranda of agreement. The only
way you can do it redly isif DOE separately after the dlaimant is paid turnsto the
carrier and says we think you have aresponshility here.

And the problem then is that they didn’t get to raise their defenses for
thedam.

| mean, it's an endless cycle of problemsif you try to claim -- if DOE
tries to make a subrogation claim againg the carrier unlessthe carrier getsto function in
that dlam exactly the way they would have on anorma claim.

And what you' re suggesting is they can’'t do that.

MR. MARTINEZ: And | would submit to you that since this came into
effect in 2000, only if the policy was written after 2000, the effective dete of this
particular Act, would the insurance carrier be, quote, ligble, close quote, for including
this benefit or this act in thelr insurance program and should have.

If they did not, then you might have an argument.

MS. SPIELER: Technicadly they should have been paying on
occupational disease claims, but --

(Crosstalk.)

MS. COOK: One of the things we re doing is providing information
that people didn’'t have for their clamsin the past. And | would think if we're just
doing it straight by the book, they’ d have a better shot at it than they would have
before.

MR. MARTINEZ: You re dso sending it to a physicians pand that’s
making a determination that in fact it's compensable and it isavaid illness. Theresa
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whole different standard of acceptance.

MS. COOK: They're not deciding it's compensable. They’re deciding
that their work made them sick.

MR. MARTINEZ: Right. They decided that they are injured.

MS. COOK: Yes.

MS. WELCH: | think you could add performance. At some point
someone could do an audit to say of these claims, these 300 clamstha were paid in
the state, how many would have made it past this, this and this usud defense. And
when you find that it’ s less than one percent, then you don't sort of worry abot it.

But if it turns out it's 25 percent could have gone through the other way

MR. MARTINEZ: Kathryn and | were talking about this eerlier. If you
apply the statute of limitationsin the state of Colorado, none of these would get
compensated.

MS. WELCH: That'sthe point. Thesewould not have. So you're not
sort of -- DOE’ s not paying for it through their insurance program in one place and
directly through this new TPA because they would have been denied on that
univerdly.

MR. MARTINEZ: The Department can certainly direct the contractor
to process these clams in accordance with the state comp rules and in fact not waive
datute of limitations or any of the other defenses.

Now you're into contesting.

MR. BURTON: But | do think there are some interesting incentives
that are built in here because if you're an insurance carrier in Colorado who's got a
disease that occurred in early 2000 and it's still working its way through the system,
you've surely got a strong incentive to fight that daim even more than you would have
otherwise. Because if you win, it's going to end up back in the DOE' s responghility,
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not the insurance carrier’s.

MR. MARTINEZ: | don't think thet would be an incentive for them to
fight any harder than they normaly would.

MR. BURTON: Probably not.

MR. BODEN: Those of uswho look at occupational disease know
that very, very few true toxic disease casesjust sort of fly through the system without
defenses. And the DOE has experience in this areain terms of its own higtory. In fact,
it was that higtory that led to this Act.

| think at the margin, John, you' re right that there would probably be
some claims that would have gotten paid. But if you look at the overdl resource cost of
fighting awhole bunch of daimsto get atiny fraction of them paid through the Sate
systemn as compared to the other way now, | think you end up saying that, yes, there
might be atiny windfal for some insurer but mostly that would be compensated for by
the other sde of it.

MS. SPIELER: Given especidly the postion that DOE higtoricaly took
with regard to issues of causation, it seems highly improbable that these clams would
ever get paid, even leaving aside the technical and jurisdictiona defenses that could be
raised.

MR. MARTINEZ: Right.

MS. SPIELER: Given that, | mean, I’d actualy liketo bring -- | think
thisisinteresting because it again suggests that despite this sort of sense of enormous
complexity of the program that in fact there are ways to cregte a sort of reasonably --
I’m not sure not problem free, but reasonably easy mechanism that will get dlaimants
benefits under the state compensation systems based on the findings of the physicians
pands, which | think has been the intent of the legidation and the intent of DOE.

And the question then becomesiis this something that you' re trying to
adapt to the other sdes where there is a prime contractor or are you -- | gather that the
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initiative here was taken by Kaiser Hill. Are you waiting for the other contractors to
come forward and propose something like this or exactly what is the way that your
officeis functioning with regard to the payment of claims post medica pand review.

MS. COOK: Because this requires so many interfaces within the
Department, we follow the money chain, the different money chains within the
Department, and how we get appropriated money.

What we re doing from the top down iswhat | described this morning
about gathering up the information about al of the aspects of every contract we havein
place and how do we reach out and touch people and where it goes.

But in the meantime, we ve made people -- and Len has the advantage
and disadvantage of being part of this organization. We ve made some people more
uncomfortable than others, as does Mark. They’re working it from the bottom up from
their company’ s perspective on how is the best way to do this.

WEe re coming together in the middle here very quickly, | believe. And
| think that in the next Sx weeks even what we ll findly find oursdvesisin ameeting
with dl the people like them who are going to figure out how to implement this a their
dte and their contracting officer. We ve got to regroup with dl those folks.

But it'samost getting that redization that we ve got to figure out how
the money flow will work.

Ultimately where it ends up within the Department is does this money --
isthis part of program costs; do they include in the program costs, how do we divide
up the money within the Department to pay this.

We absolutely, and everyone has agreed that absolutely this does not
compete for money for cleanup work or building wegpons or anything dse. Thisisnot
a competition for the same pot of money. But how do we identify how that money
chain flows through so it gets to whoever is going to pay it.

So, that was avery complicated answer. It's working both ways; up
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the chain and down the chain. | do believe that at this point but | may change my mind
that one size does not fit al. | think thisis probably a very good modd for Rocky. It
probably is not the same modd we d use at a Site that had the same contractor for their
entire history. And we may end up with even a more complicated modd &t a site like
Oak Ridge that has so many contractors on site right now that it's hard to even know
who all works there now, let done who worked there in the past.

S0, there’ s going to be avariety of waysto makethiswork. But | do
think that's sort of the down sde of it. That meansit’s going to take awhile to make it
happen. The up side of it isthat | think we re getting very, very cregtive on getting
money to people who need to get paid.

| think the early estimates on people for which there s no willing payor
a the end is going to get much, much smdler because we ' re finding creative waysto
make that happen.

MR. BODEN: It's great that we' re doing that. | think it's something
that we clearly hope to see move dong. It's good to see things happen.

MS. SPIELER: Len suggested that for those Sites where there is no
longer a gte that essentialy DOE could make this smple by taking out the middieman.

MS. COOK: | think we do have it smple in some of those cases. We
have aretro policy in place that covers everybody who ever worked there. The
complicated part of that isthat they may get paid based on percentage of payouts
which, as Len just explained to us, isvery expensve. So I’ ve got to regroup on that
and see what -- maybe there's a better cost effective way.

MS. SPIELER: Isthere anyone, Len, who isn't covered by any of
these sort of various models that we' ve just been talking about? USEC, | guess?

MS. COOK: USEC isone of them. | made a comment a minute ago
about political pressure. That's where again we may have some other waysto
convince them to play well with others. We Il work that.
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Some of the retro policies only cover the prior M& O contractors and
not subs. We ve got to figure out how that works.

KATE: State funds are dill state funds. Private insurance, other than
Rocky Hats, is dill private insurance. The vast mgority of the complex was sdlf-
insured in some way, shape or form, which was true self-insurance, except in Ohio and
Nevada

For anyone who was commerciadly insured, theruleis very clear. We
can’'t order an insurer or lessor --

MS. SPIELER: Yes. But | thought Len’s modd specificdly takes it out
of that. So you wouldn’t be telling Ohio to pay the claims. DOE would be paying the
cdamsasif it were asdf-insurer.

So once you say that, at least my reaction iswait aminute. Now I'm
confused again. | thought we found away to diminate that as a problem.

KATE: We vedill got to work with state funds.

VOICE: Theré' s sdlf-insurance alowed in most --

KATE: There' s sdlf-insurance but the vendor of the insurance and the
person have aright to raise defenses. Like in Colorado, where you enjoin the specid
fund, the fund has aright to raise defenses, and DOE can't order the fund not to. If
thereé saTAP saying I'll pay it, the fund may stand down those voluntarily. But we
can't order them or predict that or expect that of the fund.

MR. BODEN: But you could where like Len was talking about. Thet
IS, enter into an agreement with the state fund that you won't ask them to pay those
clams and that you'll pay them.

KATE: Len may be able to. DOE headquarters -- the contractor may
be able to purchase a product that makes unnecessary those defenses. DOE
headquarters, Bev cannot issue a letter telling Travelers to stand down or the Colorado
date fund to stand down.
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MR. BODEN: Understood. But then the question isif there are a least
in cases where there are currently existing contractors, that DOE could make an
arrangement with that contractor that permitted them to do what Len is doing.

MR. MARTINEZ: And | think there's a contractor is ever one of those
states.

MR. BODEN: There certainly is.

MS. COOK: Again, it'samatter of working the interfaces, too. The
federa government working with the state work comp system, that’snot it. Logigtics,
that'sit. But they redly need to work with the businessesin their sate. And that’ s why
what Len’'sgot going is so important. It's the businesses that have to figure out how it
works with their state.

MR. BODEN: But in principle you can work with Bechtd in Nevada
and Nevada to make an arrangement in principle.

KATE: If you're talking about a new palicy that DOE were willing to
enter into now, what Len’s described is anew contract to ensure this thing for a price.
Absolutdy. Yes.

MS. SPIELER: And we thought that was -- or | thought that was what
we were talking about because if you bring in the sate funds and if the money is coming
out of the gate funds, then there safiduciary obligation to defend the sate funds. And
| don't think they can walve Satute of limitation defensesin those Stuations.

There' sno way DOE could expect them to waive. The only way to do
that isto have an outside payor and an outside contract that says this doesn’t implicate
-- it never hitsthe state fund &t all.

MS. COOK: I will tdl you that you have to be very sympathetic to the
state worker comp systems, too, especidly in those states for which DOE isalarge
employer and they have just a couple of other large employers. The precedent that sets
and the expectation of the people in that state on how state worker’s comp works --
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I’m very sympathetic to the Sate being very cautious about that. The State of Idaho is
one of them.

What DOE does, people are going to think everybody esein the sate
ought to be doing. And whether that affects their ability to get other businesses to come
into the state and work because of -- you know, there' s dl kinds of falout from this
that I’m sure those people -- Glenn maybe can explain that to us.

I’m sure people are thinking about how does this affect --

MR. SHOR: Nobody’ s going to Idaho.

MS. COOK: Actudly, yes. Wedid alot of recruiting.

KATE: If it heps when doing the state agreements, three states
reminded me that the reasons they were in the state of X was they didn’t want to be
driven by Washington, D.C. in any way, shape or form. Tha’swhy we live herein --
fill in the blank.

MS. SPIELER: Don, you were having trouble getting aword in?

MR. ELISBURG: No. I'm fascinated by this conversation. We've
now had it four times and this is the reason why we set up John’s other subcommittee
that’s meeting on December 13" to exactly address some of these issues and really
perhaps give some suggestions back to the Department about how to gpproach these
issues, which are red issues, but no matter how many times we tak about them, unless
we can Sit down and do some suggestions about where to go, thisis going to be ared
issue.

MS. COOK: What I’'m hoping to have by December isfirst off to have
the matrix that saysthisiswhat isin place. And then to have some of the proposas
about thisis how it might work at other Stes. And then turn it loose on these insurance
companiesto have heart attacks after we go that way. And then get down to ared
discussion about whether these things are workable or not.

So that’ s one of the reasons why December seems kind of late,
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athough it's coming up on us quickly, to have as much information going in for
srawmen to say thisiswhat we' d like to see if this would work with you and see what
this doesin the big picture for insurance companies.

MR. OLSEN: Onethought. DOE a number of different timesthat I’ ve
been in that complex has developed a so-called modd contract with M& O contracts.
And in fact, that's going on on the Office of Science labs and whatnot.

Wausau has been in the business for as long as it has because Wausau
has been actudly awarded contracts to provide these retro insurance policies.

This might be something that DOE would want to think about
developing, amodd TPA policy type of a contract that would address these kinds of
issues. And then just send it out for an expression of interest and get Some comments
from indudtry in thet fashion.

MS. COOK: As| said, there salot of new contracts coming up.

WEe |l want to get theright thingsin them. So | think thisis going to be useful for the big
picture.

MS. SPIELER: John, do you fed like there are two issues or one. |
mean, one subcommittee or two subcommittees here, leaving asde whether you have
respongbilities for both. We might relieve you. But these issues do seem to be
merging.

MR. BURTON: | think the issues are closer now. Buit for thetime
being, | would set asde this ad hoc committee. There ill may be somethings. When
we get back to thisissue of exactly how you do the permanent partid determination, it's
not quite the same thing. But | think that probably is further down the road than | think
what the contractor insurer subcommittee ought to be looking at.

If we're dill in business early next year then | think that ad hoc
committee and PPD issue needs to be re-raised through that vehicle. But | guessi’d
st it aside.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064)



© 00 ~N oo o b~ w N P

N RN NN NN NN R B P R R R R R R R
N~ o 0 M W N P O © © N o O M W N B O

129
| think the discussion we ve been having here, the heart of it redly kind
of goes to what we would have in this hearing in December anyhow.

MS. SPIELER: To sort of morph into that discussion, where does that
stand and to what extend does the subcommittee need assistance from DOE dtaff in
pulling this meeting together? Isthere an invitation list that’ s been evolved and so on?

MR. BURTON: Okay. Wdll, let mejust remind you who's on this
subcommittee, which is Emily, Mark, Len, Iris, Don Elisburg, Glenn Shor, mysdif.

One of the issues we' ve got to clarify hereis Richard Thomas, about a
year ago we invited, who's with the I G, to join the subcommittee. We need to clarify
whether he' s technicaly a member of the subcommittee or not because he snot a
member of the overdl committee.

At the time we did this, | had clearance to go ahead and invite him.

He swith the IG.

KATE: | think we can invite anyone you' d like to the subcommittee. |
think the question of whether DOE pays for people to get into town and stay overnight
is asegparate issue and has to do with red membership in the red committee.

MS. SPIELER: No. | think DOE can pay for members of
subcommittees. My understanding, based on communications I’ ve had with Judy some
time ago is that there can be named members of subcommitteeswho are essentidly
members of he subcommittee dthough not members of the federa advisory committee
whose way will be paid by the Department.

Asto ad hoc invitees who are invited to come and share concerns and
thoughts, that would not be paid by the Department.

KATE: Wdll, thered question then is whether Dick was ever made
part of the subcommittee ayear ago or if that was a novation.

MR. BURTON: | was authorized to invite him and he accepted it. On
the other hand, the subcommittee has't been in operation. We probably need to
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clarify that point.

Beyond that, --

MS. COOK: We Il work it with Judy.

MR. BURTON: Yes. Let'swork on that issue.

| think the two thingsthat | think need to be done are to dlarify exactly
what we would like to get advice on and then come up with an invitation list.

| have not -- the only person I’ ve spoken to is Barry Llewellyn, who's
with the National Council on Compensation Insurance because we ve had this
reoccurring question about, among other things, experience rating and how thisis going
to affect the experience rating even if you do pay dams. | think that would be the
logica placeto get that. But otherwise, | think it's open.

It isgoing to be amesting, as| understand from the ingtructions I’ ve
received, as opposed to a hearing. Which | think one of the advantagesis that we can
therefore control the agenda more and the list of invitees.

And | would hope we would have ardatively limited number of invitees
and we have plenty of chance to talk with them. Because some of these issues are ones
that -- we don’'t want somebody there for 10 minutes and then the next person goes on
for 10 minutes. | think Barry could very well be an hour.

So | would like to see us identify four or five a most invitees.

Ohbvioudy, Bev, you're going to have things that you' |l want to present
and ask for reactionsto. Something can be made available in advance and circulated.

MS. COOK: | like your comment about a meeting. We really need a
good hard core working meeting, not a hearing, aworking meeting. That's redly what
we need. And to throw out here' s the way we ve looked at implementing; tell uswhere
the hard spots are; tell usif thisis going to make you crazy or that we re just out of our
minds with this. That'sredly -- we need some very honest and open feedback from
these folks on making it work.
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Otherwisg, | think it's more a question of identifying the proper parties
from the contractor insurer community to whom we're going to say -- you know, this
thing has been around for two years. The physician ruleisout. What isit that you're
concerned about. Are there solutions you would suggest to us or any problems.

KATE: John, you and | discussed literdly for more than ayear who
might be -- and | don’'t know if thisis something you want to vent here or people
should think about and report out to you.

But certainly if we're going to focus on something like Len’s proposd
asasolution, if it ends up acceptable to DOE headquarters, it may make some other
parts of what we had originally talked about talking about less important because
certainly Travelers, Wausau, representatives from the sate funds, AlG.

I’ve talked to Staggart on the National Council of Sdf-Insurers. All
those people become absolutely unimportant to the discussion if we had a separate and
wholly reimbursed way to fund.

It literdlly take those people away from the table. The only people il
needing to be a the table is Barry, because how do they count those injuriesinto the
future and how will Bechtel and Kaiser and the other entities accept these injuries.

So | don't know if between now and December 13" Len's actualy
going to get it to us and get it vetted but we may sort of bifurcate the meeting into a--
here’ swhat we might do or what’ s the whole rest of the world look like.

| only say that because you and | had at one point had gone fairly far
aong on who we thought might be logical attendees.

MR. BURTON: | think probably we think to re-think that issue.
Partidly it depends upon how far you' re willing to go aong with the lines of the models
we ve talked about today. If we do, it does make certain issues moot.

MS. COOK: I'm looking for smple solutions. Unfortunately, they may
be more complicated than what Len has described as a smple solution for us.
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MS. SPIELER: Would states have concerns about the model or some
kind of modd like Len is proposng?

KATE: Adminigrators or funds? |’ ve asked this question and the
answer isno. | mean, the adminigtrators have no heartburn right now.

The adminigtrators have no heartburn about administering these daims.
The very smdl dates are afraid that if we bring willing payors or not, they're
comfortable in their ability to adjudicate.

MS. SPIELER: I’'m not asking about adjudication. I’ m asking about
whether there is any state adminigtrator or state fund issue with regard to damsiif
they’ re paid the way Len is suggesting they would be paid.

KATE: No.

MR. BURTON: Well, we might want to nonethel ess invite somebody
from the state funds just to cover ourselves on that side.

MR. BODEN: And | think you gtill want to keep some insurers a the
table because they may have some perspective that you haven't thought about yet from
ther angle.

MR. MARTINEZ: They’s say write me the contract however you want
to writeit. | can make money off of it. And if that carrier doesn’t want to, somebody
will.

MS. SPIELER: John, anything else?

MR. BURTON: | don't think so. | think what I’ll do is send the
message out. And obvioudy I'll work with the taff here within the next week or s0
and kind of ask for feedback on that and try to figure out a couple of names. And then
we |l ask you to suggest names of people. | think we need to give certain person that
are coming in as much lead time as we can.

MR. ELISBURG: So thisis going to be someplace in Washington
around December 13"
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MR. BURTON: A one day meeting.

MS. SPIELER: Friday the 13"

MR. BURTON: Probably an early morning on the assumption that
people will want to break on Friday afternoon by 3:00.

MS. SPIELER: Iris, is there anything about state agency relations that
we haven't discussed?

MS. POST: No. | don't think so, Emily. And | sent you a short note.
The largest percentage of workers are ready under most of those states, | think.

So as| seeit, there' sredly no reason for that subcommittee to continue
meeting, except that there may be some issues like Kate mentioned, post-agreement,
that come up aswe go aong. And then a those times perhaps if those issues need to
be addressed, they can be. Either go on furlough or sabbatical.

MS. SPIELER: Les. Evauation issues. Becausethat’s actudly been a
theme today. And | wonder if you'd like to not only talk about what's gone on prior to
the meeting but in specific any issues that you think might be useful for usto discuss or
make recommendations about.

MR. BODEN: Wdll, | think -- and | think everybody’sin agreement on
this, that it would be important to have in place a system that collects data on what are
agreed are the most important measures of performance so that those measures can
then be used not only to share with Commerce or whomever, but also to provide
feedback to the program on where it' sworking well and where there are problems.

We haven't been able as a subcommittee to move forward yet because
we needed to arrange what’ s now going to be happening in a couple of weeks now;
namdy an initid template for a data collection sysem.

My senseisthat what we redly need to do perhaps is meet by
telephone after we get the template and then if the advisory committee continues into
2003, perhaps have a meeting with the subcommittee, between the subcommittee and
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somebody from the contractor and aso somebody from DOE. Because the important
questions to address | think are going to be what are the critica things that ought to be
measured and what needs to be collected and measured.

| think we sort of -- we wrote something out ayear or so ago and
maybe longer than that of what was our impression about the kinds of things that could
be looked at at that point. But | think now with the physicians panel rule in place and
with abunch of things darified, | think it'swork going back and looking t it.

| do think it'simportant -- | think the hardest feedback part but in the
way the most important is following people from when they leave the physicians pand
until they ether receive or don't receive -- until their caseisclosed. And alot of that is
going to be -- unless there’ s some agreement established with the states for some
specific set of things with the contractors, it's going to be sort of -- it's going to be
thought through | think on how to go about doing that.

Because in the end, what you redly want to know is how many people
went through the systemn; how many of them were successful; how much did they get
paid and how long did it take.

MS. COOK: Because thisis so unusua and so different and we' ve
never done this before, normaly I’'m the kind of person that -- you decide the rules up
front and then you work it through and you make improvement on the rule.

Thisisdmog -- it's like with our physicians pand. You lay out that this
iswhat you're going to do and thisis how you' re going to do it and thisiswhat you'll
provide usand dl that. And they kept saying just give us a case to see what they look
like.

Thisis going to be somewhat like that, too. We re going to end up with
cases a the end that we' ve been walked through to either get the attention focused
redlly locking in the processes or to get people to understand the complications. So
we |l continue to work on how to make that happen well, but it' s redly going to take
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some on-the-floor cases working through to redly get the time lines down.

MR. BODEN: And | think there are going to be some fairly obvious
placesto gart in terms of kinds of things that you want to measure. I’m assuming from
the data contractor/vendor point of view that there's some flexibility built into the
system so that if changes need to be made or things added and we need to have a
program to do that.

Thisisadynamic process, the review process. And so with the
exception of those things that are in pure compliance with the rule, anything dseis
subject to change and gpprovad. That' swhat we're al seeing.

As such, we ve scheduled in mgjor program reviews for the system to
collect those emerging requirements and then fold those in four times ayear.

Just one other thingsthat | would mention. | think it would be
important not only to have measures that are overall program measures but measures
that you can look at area by area within the programs to see that there’ s some
consigtency where ther€’ s been good performance or worst performance in a particular
area.

MS. COOK: Yes. For ingtance, turn around time for the sites. Also,
sometimes it’ s had whose had the most variety in what they do.

Our multi-purpose sites are much more difficult. We have buildings at
those Stes that have gone through six or seven different lives, whereas a Ste like Rocky
that has done one thing, did it very well and did it for avery long time. It salittle more
graightforward even in knowing what'sin buildings versus aSte & Span River,
Hanford or Idaho that did alot of different thingsin one of their buildings.

So sometimes there' s a reasons that we're getting a variety of
components and sometimes it’s just not everybody is on the same page.

MR. BODEN: Anybody €l se from the subcommittee want to mention
anything?
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| think at this point we re basicaly in the Stuation where we need to
have something to work with and then we can have a creative and useful discussion.

MS. POST: Les, can | ask aquestion? |I’m not on your subcommittee
but did you anticipate or did you make suggestions on having customers response or
injured worker response a various levels or various times in the processto get a
reading as to how the agency is doing, how the Department’ s doing, how the clams are
going through the process? Because it seemsto me that getting that kind of feedback is
redlly important for alot of different reasons.

But even going to something as Smple as in the offices where you're
accepting the claims, having peoplefill out alittle form as to how satisfied were they
with what information they were given and how things went, even in the office. It might
be hepful.

MR. BODEN: Yes. | would think particularly in the parts of the
process that nobody knows exactly how they’re going to go, which are what happens
post-medica pand, that it would be useful not only to have set forms but maybe to
have sort of random interviews with people where they’ re open-ended and you find out
things that maybe you weren't expecting. But then again --

KATE: Could we warm them up with a series of questions on state
comp?

MS. COOK: That’s one of the things that Jack does alot with our
resource centers and our points of contact in the field. 'Y ou know, where do they get
the most questions, where do they get the most action.

| don’'t know how formal that is, and maybe we need to do that alittle
more formally.

MR. EAGAN: I'vejudt taken over in the last 12 days, but you're going
to be talking about plans to formdize the feedback at regular intervas now.

MR. BODEN: | think it's good to have feedback that you get not just
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feedback that comesto you, because that tends to be selective feedback and you may
not get avery good picture overal.

MS. SPIELER: Anything €lse on that pecific issue?

(No response.)

| have alig of just afew things that we sort of have talked about today
that | just want to make sure that we're al on the same page. And then there may be
others because | usudly take more comprehensive notes but | failed to today.

Obvioudy, Bev we ll be eagerly awaiting word to you with regard to
whether the charter for the committee is going to be extended, particularly if it'sbeing
extended. Then | think the committee members do need to be re-charged with regard
to the conflict and ethics issues and it would be useful for you to send something out to
committee membersin that regard.

We ds0 need to make sure that the minutes of the last meeting are
revised to reflect some of the actionsthat | think were taken at that meeting that are not
reflected in the current draft.

WEe Il be working and | think it will be predominantly be Kate working
with John to develop the December 13" meeting to try to redlly explore where we are
with regard to the subcontractor/contractor, insurer/no contractor issues. And to the
extent possible, that meeting will undoubtedly be more productive if we have some
sense about what direction the Department is going to go in terms of cutting out the
carriers from the loop of the payment and claims processing.

| don't mean as TPAs but | mean the prior insurance agreements.

| think Kathryn asked, and there seemed to be agreement, but | wasn't
sure it was explicitly stated, that it would be very useful if the physician pane report
form were shared with particularly the occupationad medicine doctors who St on this
committee, which would be Laurie Welch, Steve Markowitz, Kathryn Mudler and
Greg Wagner, so that they can take alook at it in terms of their own experiences as
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physicians in doing reports for these systems.

And | think if anyone ese on the physician pand subcommittee wants
to look at that form, that would also make sense.

It sdso | think -- and this was just discussed -- that you will try to
involve the performance eva uation subcommittee as you go forward in developing the
various metrics and review criteria, not only for what isdirectly in Rick’s system but
aso -- and perhgps thisis going to be more difficult as things move from that system
into the physician pand system and then out of the physician pandsto the as yet
undefined system by which clams get paid.

And those pieces from a performance evauation perspective need to
be in some way linked.

And | think again there' s expertise on that subcommittee that would be
very useful for you in doing that. And | would urge you again to go directly to the
subcommittee members as opposed to going through the committee as awhole for
input and feedback on that.

Mark suggested amodel TPA contract. If there were any way to take
alook at that even before or as part of the process by which we can convene the
December 13" meeting, that might be extremely useful, | think, because one of the
possihilities that this meeting could play isnot only in trying to see where people are
missing problems but aso in figuring out ways to provide reassurance to carriers and
contractors who are concerned about the impact of the program on their current
programs.

Much more specific, Les made a proposa early on that | think you
showed some interest in with regard to trying to figure out away to move clamswith a
presumption of going forward and an ability for people to stop that forward motion as
opposed to putting it on the backs of the applicant an -- okay, it's ready to go to the
next step. That it would be probably ussful to keep the dlams moving in some way,
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particularly if thereisn't going to be afind -- if you haven't gotten it in, then it stheend
of the story.

And 0 to the extent that’s possible, it would be important.

| would add to that, to the extent that we end up with a system where
there are some people who don't have easy payment mechanisms for claims and may
even face defenses in the state compensation systems and inability to use medica pand
results in the state compensation systems because it’s actudly afully litigated claim, the
Department has to give some thought to giving notice to those people about what this
does and does't mean for their claim.

Becausein fact, it's not exactly clear what we re providing of vaueto
them if they haveto litigate the claim with dl the defenses being raised.

So that’ s contingent | think on the question of how you're going to
congtruct these contracting and paying relationships.

There was a question raised, unresolved, and sort of perplexing about
what to do about the specid cohort group in the subtitle D program, which | don’t think
we came up with any -- | mean, there were various ways of cutting this but we certainly
didn’t make arecommendation. And unless the committee is prepared at this point to
try to formulate arecommendation, | would just say that it's clearly a problem that
faces the Department.

The balanceis clear in terms of what happens one way or the other. If
the committee would like to continue to discuss that, we certainly could do that.

MS. COOK: Let me make my request redly specific. Onesdeof itis
maybe we rule on those specia cohort groups -- but setting that asde and saying if we
have to do dose reconstructions with people that are in the specia exposure cohort, do
you dl see away that we can do that with management doing it in away thet is credible
that doesn’t have people going crazy because we' ve hired a contractor to do the dose
recongtructions.
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MS. SPIELER: Can | ask aquestion about that? Is NIOSH saying
they won't do it under their current contract or they won't do it period? Because aren't
they contracting it out to an outsde firm?

MS. COOK: They are.

MS. SPIELER: So couldn’t there be a DOE contract through NIOSH
to that same outside firm to do the same dose recongtruction?

Exactly what isthe nature of their objection?

MS. COOK: | tried that.

MS. SPIELER: And they said no?

MS. COOK: They said that that wasn't clearly their responsibility
under the gatute and that if they fdt that their workload was such that they just didn’t
want to be involved.

MR. BODEN: The outside contractor said that?

MS. COOK: No. NIOSH.

Could we just add money to their contract?

MR. BODEN: Yes.

MS. SPIELER: They said no?

MS. COOK: And the impasse was getting to the point where it was
affecting our MOUs with them to develop the rest of our business, so we kind of had to
take it off of the table.

The other logidtic part of that is even if that worked, they would put
ours & the end of dl of theirs. And that's way down the road. | don’t know that |
want to wait thet long.

MS. SPIELER: Could DOE do adirect contract with the same
contractor?

MS. COOK: That's my question.

MS. SPIELER: And if you did, could you get the NIOSH increment to
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work?

MS. COOK: My saff isworried that people are going to be very
concerned that we are contracting with someone to give us --

(Cross-talk.)

MR. MARTINEZ: If you went to the same contractor it may be a
discredit to the results of the DOL.

MS. SPIELER: No matter what you do, it’'s going to look bad, which
is probably why NIOSH doesn’t want to do it.

MR. ELISBURG: Wait aminute. There sdready ahigh leve of
concern that NIOSH contracted with RAU, which has a series of built-in conflicts of
interest. They have an daborate program to avoid conflicts. But to the extent you
would then turn around and look at the most likely organization to go do this, you'd be
back there and you' d be sort of a double-conflict.

And | think creating alot of questions, even though that might be the
most pragmatic way to ded with what you're trying to ded with.

So | think it does deserve some thought.

MS. COOK: Yes. Solet methink about it. | was suggesting that we
ask VA todoit. And then someone brought up VA'’s credibility.

| don't have an easy answer to thisone. You al can just think about it.

What | want -- | absolutely believe that we can have credible dose
recongtructions done, o it's ameatter of perception, not redlity. But | want people to
know that when we have helped them put their case together and get the information
together that they can believe the information that we give them.

I’m redlly concerned that we provide the right kind of serviceto the
people we are serving.

So you dl have to help me with that.

Steve' s over here with this frown on his face.
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MR. MARKOWITZ: No. It'snot clear. | don't know whether NCI
would subcontract this out for you. | don’t know what the solution is.

MR. ELISBURG: Do we know the number of people with potentia
camsthat are involved with this that have come through the cohort and are coming
back to you a second time?

MS. COOK: | asked Labor for the number of cohort claimants so that
we might look a whet the whole universeis. They couldn’t answer that. And some
subset of severa thousand is who may come to our door.

We have right now a handful that we can specify as a particular cohort.

MR. ELISBURG: I'm just saying 500 is one thing. Fivethousand is
another.

KATE: That'sright.

MS. COOK: The other part of it isthese are people that will have been
successful and they will have gotten their $150,000. They will have medica bills paid.
So they’re not the dire needy group either. So when we look at who' s the most
desperate, these are not. These are people that have had some kind of compensation.

KATE: And the two structurd difficulties which this committee is
extremely aware of I'm sure isthat there were questions about whether we, DOE,
ought to be ordering dose recongtructions or whether NIOSH would better be able to
specify that contract. And so it puts Bev in apodition of doing athing that the statutory
origindly opined perhaps we shouldn’t be doing. And secondly, as we needed to have
dose recongtructions done on people for whom some parts of the statute have said,
gosh, since thereisn’t a good enough record to do this thing, we' re not going to do the
thing. And then we have to do the thing. We can't avoid our own causation discussion
under subtitle D.

She could authorize that we take causation as she brought up to you off
without a dose reconstruction. We of course would worry about whether we had done
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what society was perceived as due diligence, to look for those peopl€' s exposure.

Some worker who succeeded in the cohort and fails for whatever the
dose recongtruction is might fed that the whole reason subtitle D said you don't need a
dose recongtruction because we don't have good enough data to give you one might
have affected the ultimate qudity of their dose recongtruction that we performed.

They might not think thet.

MS. COOK: Let'sthink about it. I’'m going to have to figure out
something very, very soon.

MS. SPIELER: Other than the fact that we had dso specifically asked,
Judy, that you get from Pete - you may need to remind him of his dide and send them
on to us dong with the DOL website. And | assume that as DOE devel ops some data,
some of that will be up on the DOE website.

And to the extent that you can keep us informed about it once you
actudly start getting more claims through the physician panel, that would probably be
useful.

Arethere other specific issues that either did or didn’t come up today
that you would like to follow up with in summing up this meeting, Les?

MR. BODEN: Just aquick -- | would like to request information about
clear point of contact e-mail and phone number within DOE, and dso within that
contractor for my subcommittee.

MR. SHOR: I'd like to request that if there are other state MOUSs that
are 9gned that we get copies of those.

KATE: You'll probably see Idaho and South Carolina within the next
couple of days.

MR. SHOR: Can you just -- in the whole package, just send us what
that Ste ison the website.

KATE: Yes.
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MS. MUELLER: Thismay not become rdlevant if we have dl willing
payors, but assuming that in fact there are some areas where we don’t end up with a
willing payor, | wondered if you' d consder anything that might promote the physician
pand’s decison. In other words, the likelihood that they could have a deposition or
testimony or something.

For ingtance, in Colorado, if we had an unwilling payor, it redlly would
make a big difference if there was the ability for the physician pand member to
somehow personaly represent that report, as opposed to just reading areport, which
would not have the same amount of weight.

So that would be something that would redlly promote the clamant’s
cae if you were in those kind of Stuations.

KATE: Letter AA sort of speaksto that, too.

MS. MUELLER: But it doesn't say anything about thet particularly,
did it?

KATE: | left my glasses.

MS. MUELLER: | did read it through after you said that.

VOICE: How do you read the | etters, Kate?

KATE: | think it just says, Kathryn, that OWA won’t show up and
testify. It doesn't say aphyscian could not give a deposition.

MS. MUELLER: Yes Tha'swhat | thought. | thought the physician
dill could. Right. That'swhat | was thinking.

MS. COOK: And one of the things that is the workers will know who
their physician pand is.

MS. MUELLER: Right. Sincethey’d haveto pay for itisanissue.

MS. COOK: | undergtand. | guessI’ll find out Friday how physcians
fed about that. They might not necessarily want to be that active.

MS. MUELLER: Our experience has been in the sate where we have
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those kind of panelsisthat it’s true they don’t get into it for the purpose of doing that,
but they tend to be quite reasonable about doing the depositions to represent the
reports.

MS. SPIELER: Les?

MR. BODEN: | have arequest and a question. The request iswithin a
couple of weeks could whoever the right person would be within DOE send out to the
committee an email that ligts the action items from this meeting and the
recommendations, if any, that the committee has made?

And that leads me to my second question.

Emily, you sort of read down aligt of things. | didn’t know if you were
interested in asking the committee whether it wanted to actualy make those into forma
recommendations.

MS. SPIELER: | hadn't asked for formal recommendations since most
of them related to ongoing work of subcommittees and coopertive work other than the
very specific and concrete suggestion you had made earlier today about keeping claims
moving.

If you would like to make them into forma recommendations --

MS. COOK: | would like you to think about writing these things up.
Thisiswhat I've heard; thisis what the actions --

MS. SPIELER: Yes. That would be grest.

MS. COOK: I'll take alook at it to make sure that | understood what
you told me.

MS. SPIELER: That would be great. And then you won't receive
ancther long letter from me.

Are there other issues like that?

Len, | know you had something you wanted to say.

MR. MARTINEZ: I've covered it.
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MS. SPIELER: Okay.
MR. MARTINEZ: | didn’'t know you were going to put me on the hot

MS. COOK: | told you when we started that | was going to use you --
MR. MARTINEZ: Y ou did warn me.

MS. SPIELER: She didn’t say of what, though.

MR. MARTINEZ: That'strue.

MS. SPIELER: Other issues or matters that the committee should take

(No response.)
I’ll entertain a motion to adjourn then.
MR. MARTINEZ: Public comment?

MS. SPIELER: Isthere anyone here who would like to offer public

comment to this committee?

(No response.)

Hearing none, then | will entertain amotion to adjourn.

MR. MARTINEZ: So move.

MR. MARKOWITZ: Second.

MS. POST: Can | just ask onething, Emily? There were two lettersin

our packets from the public and I'm sure that they’ll --

MS. SPIELER: I'm sorry. You're absolutdly right. | gpologize.

It should be noted for the record of the committee meeting that severd

comments were offered by mail and should be incorporated into the record of this

committee mesting.

Thank you, Iris.
I’m not sure if that hgppens automaticaly or not, but we would be

particularly interested in having that happen.
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Other than that, unless the committee is re-chartered, then | anticipate
there may be a couple of subcommittee meetings the rest of thisyear. Otherwise, this
may be the last time this committee meetings in its formd nature.

So on behdf of the Department, | would like to thank everyone who
was a member of this committee for participating over the last two years.

And again, thank the gaff for the considerable amount of work and
cooperation that we had between the committee and staff over this couple of years of
gruggle.

MR. ELISBURG: And thank the Assstant Secretary for being so kind
asto St with us twice now.

MS. SPIELER: We do appreciate it, Bev.

MS. COOK: I've done alot of hard things but thisis much harder than
anything else I’ ve done.

| appreciate al the advice.

MS. SPIELER: And Bev, | will say that I'm sure that the members of
this committee, whether formaly designated or not, would be more than happy to
continue to be of any assstance to the Department if called upon.

Thank you very much.

(Whereupon, the proceedings were concluded at 3:10 p.m.)
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